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THE SOUTH AUSTRALIAN LAW REPORTS. 



DIGEST OF CASES. 



L* JB* signifies South Australian La/w Meports. 
JR. JB. signifies South Australian Register Reports. 



( 1 ) 

Abandonment — Where Notice necessary — In- 
surance Policy Manne. Where in a case of a 
ship having been considerably diunaged in a 
ftorm, and the agents having telegraphed in- 
structions to the captain to sell her (although 
she was then safely at anchor), without giving 
notice to the insurance company, and the ship 
having been sold below the amount of the in- 
surance policv. Held, that the owners could 
not recover tne balance of the amount insured 
for. Eldeb and others v. The Adelaide 

liABINE AKD FiBE INSURANCE OOMFANT. 

2L.R.265 

Absence for Seven Tears— See Husband 
AND Wipe. 

Absence for more than Seven Tears— See 
Husband and Wipe. 

Absence of Hnsband— See Husband and 
Wipe. 

Absenting from Office— See Insolvency. 
Acceptance — Accommodation. See Local 

COUBTS. 

•: Sale. See Sale. 

Of Land — Dower, The widow of an in- 
testate is not deprived of her right to 
dower, by Section 11 of Act 25 of 
1852. Bradley v. Ford - 12 L. R. 30 

Of Shares. See Bill op Complaint. 

See Bankeb's Libn. 

Accommodation — See Local Coubts. 

Account — See Pabtnebs. 

Acknowledgment — See Statute of Limita- 
tions. 



( 2 ) 

Acknowledgment — continued. 

See Mabbied Woman. 

Acquiescence — See New Tbial. 

See Pollution op Stbeam. 

Acts— No. 1 of 1863. See Bailment. 

No. 6 of 1860. See Cubatob of In- 
testate Estates. ' 

No. 8 of 1865-6. See Cebtiobabi. 

No. 10 of 1852. See Libel. 

No. 11 of 1859. See Claib£ant8' Eelixf 

A CI. 

No. 15 of 1845. See Mabrtwt> Woman. 

No. 24 of 1855-6. See Abbitbation. 

No. 30 of 1855-6. See Fobeign Com- 
pany. 

For Eradication of Thistles. See 

Thistles. 

George in. See Distbess. 

Of Insolvency. See Bill op Sale. 

Do. See Insolvency. 

Act 2 William and Mary c. 5—I^trairU 
for Bent. The Statute 2 William and Mary, 
c. 5, empowering the sale of goods under 
distress for rent, applies in this colony, and is 
recognised by Ordinance No. 5 of 1850, 
Section 52. James v. Bbind. 

Daly's liagistrates' Guide (appendix). 

Act 6. George IV., Section lOS—Held to be 
applicable in this colony. Sandebs v 
Nbwenham - - B. B., April 4, 1850. 

Acting SherifT— See Libel, 
b 
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Action— See Will. 



See Tbstambntaby Oausbs Act. 

Adelaide and.Olenelg Sailwaj Act— See 
BoADs Act. 

Adelaide Waterworks Act, 1863— See 
Water Supply. 

Adjoinini; Drains. See Dbainaob. 

Adjournment— fStW <ii6. See Insolvsnoy. 

Adji^dicatlon— Of debtors. See brsoLYBNOY. 

^-» Of Insolvency. See Pbachcb. 

Administration— i?eaZ Estater^ Where Debt 
Contested, A decree for the administration 
of read estate may be granted on moticm with- 
out an issue being tried^ although the plaintiffs 
debt is contested. England v. Coxtlthard 

1L.R.9 

Riffht of Widow — Corutruction of Statute 

— Next of Km, In construing Act 31 of 
1865-6, the principle that '* the giant of ad- 
ministration follows the interest," must be 
adhered to. The words ** next of kin," mean 
'^ next of kin having an interest." Be Fbbb- 
BAIRN 1L.B.52 

See Intbstatbs Real Estate Acrr. 

Proceeds of Real Estate sold under Act 

11 of 1837. The curator of intestate estates 
is bound to pay over to the personal repre- 
sentatives of any intestate, or the testator, the 
proceeds of any real estate sold under Section 
37 by order of a judge. Be Williams and Be 
MoRFORD - - - -2L. S.25 

Trustees — Wilful Default — LiabaUy 

qf Co'Trustees — InUrest — Costs, In a suit 
for the administration of the estate of the 
testator, in which there was no charge 
of wilful default, the co-trustees having con- 
stituted an agent who had misapplied the 
moneys of the estate, and the cotrustees having 
proved on the estate and received dividends, 
must bring into court the moneys misapplied 
by him, with interest from the time when 
such became available for distribution or in- 
vestment, but the trustees by their conduct 
were not disentitled to their costs. Ruthsbt 
FORD V, Darwent. - - 12 L. IL 182 

See Revivor Parties. 

— Next of Kin — Costs, A kinsman is 
entitled to the costs incurred in proving his 
kinship, but not to Ms expenses of attending 
before the master on the making up of the 
accounts. Be Robertson - 6 L. B 84 

See Real Property Acts. 

See Testamentary Causes Act. 

Administration Bond— See Curator of 
Intestate Estates. 



( * ) 



Administration Bond — continued. 
-^— Default of Curator — Demurrer— EquU- 
Me Plea, On action by the assignee from the 
curator of intestate estates of an administra- 
tion bond, against an oUigee under the bond, 
an equitable plea that the damage occurred by 
reason of the default of the curator in not 
compelling the administratrix to file accounts 
pursuant to the bond, is bad on demurrer. 
Cooper v. Strapps - - 5 L. B 97 

Surety — Fraudulent Tranter — Cert{ficati 

of Title — Emdentc. One of the defendants 
had become surety to an administration bond. 
After the making of it, and before the ad- 
minstration of the estate, the administratrix 
married, and subsequently her husband 
appropriated the estate. An administration 
suit was conmienoed; the usual order was 
made, and the estate on realisation was found 
deficient. After this the defendant for 
nominal consideration transferred certain 
property under the Real Property Act to his 
son, who encumbered the land with annuities 
to be paid by him to the defendant during 
life, and to other members of the family after 
his death ; but these annuities did not re- 
present the annual value of the property. The 
transfer was also made subject to a mortgage 
of £50, which the son covenanted to pay. 
In his evidence the son gave untrue reasoiui 
for the nuking of the transfer by the father, 
and it appeared that after the transfer the 
father had still continued to pay the interest on 
the mortgage. The transfer embraced all the 
father*s property except the furniture. On 
bill filed 1^ the assignee of the bond to set 
aside the transfer. Held^ that the transfer 
was void, imder the Act of Elizabeth. 
That where counsel have arranged for oral 
evidence affidavits are not admissibk. 
Cooper v, Strapps - - 6 L. B. 57 

Administrator — Intestate — Conversion — 
Defatdt — The purchase-money of real estate 
bought by the testator, but the contract for 
which is subsequently rescinded is converted 
into real estate, and will descend to the heirs 
at law. Mathews v, Gadd. 5 L. B. 129 

See Real Property Acts. 

— — Commisdon — Beal Estate. Commission 
is allowable under the Testamentary Causes 
Act to an administrator on the real as well 
as the personal estate administered by him 
under letters of administration. Be Patsb- 
80N. 9L.B.t2 

Admission — See Pleading. 

Not Charged in Bill, Admissions not 

amounting to distinct confesaions were ad- 
missable as evidence, though not charged in 
the pleadings before the operation of the 
Equity Act, 1867. McDermott v. O'Brien. 

2L.il 15. 
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Admiflsioil — continued. 

To Ihe Bar — Service, Service of articles 

of clerkship to entitle to admission to the bar 
most be under the personal supervision and 
^ntrol of the principal. Ee HoHBUBa. 

6L.R.32 

iUhnitted set off— See Local Coubts. 

Adultery — See Husband and Wifb. 
See DivoBCB. 

Advance Note — An advance note assigned by 
a seaman cannot be the snbject of an action 
by a transferee. Jbwbll v. Gilbs. 

L. IL, 1866» p. 72 
Affidavit — See Pbactitioneb. 

See Ne Exbat Oolonia. 

See Felony. 

See Sufremb Coubt Act, 

By Solicitor. See Pbucaby Judgb. 

Affirmative Plea — See Bill op Cobiplaint. 
Agency — See Brbach of Oontbact. 

Ratification — NegUaence — R,, a cattle- 
owner in New South Wales delivered cattle 
to J. to take to South Australia, and there to 
consign to D., who had previously acted for 
K in South Australia. On receipt of tele- 
gram, J., assuming to act as agent for R,, 
took possession and sold the cattle, and re- 
mitted the proceeds to R. On action brought 
by R, against J. for negligently selling, R, 
stated that he had received the proceeds of 
sale, but that J, had no authority to sell the 
eatUe on his account The Judge nonsuited 
on the ground that the relation of principal 
and agent did not exist, and on motion for a 
new trial it was held that the receipt of pro- 
ceeds of sale by R operated as a ratincation of 
the authority of J, and made J. his agent. 
BicKBTBON V. Dban - - 4 L. fi. 78 

See Bill op ExcHANeB. 

Agent— See Mastbb's and Sebyant's Act. 

See Pbincipal and Agent. 

See Testambntaby Oauses Act. 

See Company. 

SeeFoBBiGN Company. 

See Chabtbb-Pabty. 

See New Trial, 

Agent-Gtoneral— See Chabtbb-Pabty. 

Agreement — Parol. See Specific Peb- 

POBHANCE. 

See Company. 

For sale of interest in land. See Pbin- 
cipal AND Agent. 



Agreement— con^inue^. 

See CONTBACT. 

For mortgage. See Amendment. 

For sale. See Real Pbopebty Acts. 

Breach — Warranty of Title. The 

plaintiflf having obtained from the Commis- 
sioner of Crown Lands of West Australia, a 
letter, stating that he could work guano on 
West AustraOian territory, which would be 
transferred to him, made an agreement with 
the defendant by deiK>siting his right to work, 
and MBigning half his interest to find vessels 
and capital for carrying on the business. It 
was arran^d that a certain vessel which was 
to arrive in the colony should be first sent 
there, but the vessel was sent to New Zealand. 
Held, that there was evidence to go to the 
jury, that the right or royaltv was the 
letter and not a formal grant, and also evidence 
that the vessel was the property of the de- 
fendant, on whom the onus lay to show that 
its non-arrival was not caused by his acts. 
Howlbtt v. Peiomobb - 9 L. R. 169 

For Title ^Function of Judge and Jury 

— Nonsuit On action by A. against W, for 
failure to make good a title, it appeared that 
W, had before the time of sale mortgi^^ 
to B., and conveyed his equity of redemption 
to C, but that the conveyance of the equity 
was merely voluntary and for a specific pur- 
pose. Before A became entitled to a con- 
veyance W, paid off and discharged ihe mort- 
gage. B. died, having before his death signed 
a paper stating that 7k. was entitled to receive 
the whole of the purchase-money. Held, that 
W. had both the legal and the equitable estate, 
and the action did not lie. At the trial, the 
Judge directed the jury that on the above facts 
the plaintiff had refused a good title, and they 
shomd, therefore, find for the defendant, ana 
they having expressed a contrary opinion, he 
discharged them and nonsuited the plundff. 
The plaintiff declined to accept the nonsuit 
and insisted on a verdict being taken, but the 
Judge refused to allow this. Held, that the 
Judge was right Habdt v. Wibsbnmbybb 

5L.R.29 

^'^ Agent. An agreement set out as fel- 
lows :— *<1 have this day sold as agent for 0., 
an undivided 200 acres of the Priroess Royal 
Mine, and I here^ agree to transfer the same 
to Jr. (the plaintin), on the due payment of his 
l^ of this date at 6 months for £1,600. 
(Signed H). RS.— It is understood that half 
of tne above bill is renewable for three months 
by paying discount." This bill was drawn 
upon the plaintifiE by the defendant, payable 
to his ordcff and accepted by the plaintiff. He 
paid half the amount of the biU at six. months 
and renewed the other half. Two or three 
days before the expiration of the three months 
he took up the bu!, and called upon H., the 
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Agreement — continued, 
defendant, f«r an abetraot of the title 
of the 200 acres. A oorrespendenoe en- 
iued between the soliciton of the parties, 
the pluntiff treating the subject matter to be 
the sale of 200 acres of land, and the defendant 
M eight shares in the mine, and stated that the 
contract had been completed by the transfer to 
the plaintifPs name of the ei^t shaiee which 
represented 200 undivided acres. The j^alntiff 
thereupon brought his action for the purchase*- 
monej. SM, that 200 undivided acres were 
not shown to be represented by ei^t shares in 
the mine. The action was brought against H., 
agent for the vendor. Held, that it was pvo- 
rly brought affainst H. The undertaking bj 
I to transfer bound him personally. Eixie 
V. Hart. B. B., 22nd September, 1847. 

Alimony— See Pbtition. 

Allotment Call— See Compakt. 

Allowance (Betiring)— See Civil Sbrviob 
Act. 

Alteration of Oonditions— See Boatbacb. 

Amended Bill — Interrogatories — Ansioer, 
W)iere a defendant has filed a sufficient answer 
to the original bill, he is not bound to answer 
interrogatories filed with an amended bill, in 
which no new case has been made out, and 
which iDterrogatories misht have been filed 
with the original bill. Whitb v, Taylor 

6L.B 96 

Amended Proof— See Insolvbkot. 

Amendment — See Judgment. 
See Rule. 

StatxUe of lAmitationB — Agreement for 

Mortgage — SttUion Stock — Equitable Rights— 
Real Property Act, 1861. By an agreement 
made in London, defendants agreed to mort- 
gage to the plaintiffs their shares and interest 
in certain stations, and in the following year 
the defendants being insolvent executed deeds 
of assignment under Division 6 of the Insol- 
vent Act, 1860, the validity of the deeds being 
disputed. The plaintiffs then filed a bill to 
enraroe their equitable rights by virtue of such 
agreement, and in the bill the stations were 
de&ied as consiHting of lands, freehold and 
leasehold, and hereditaments. The lands were 
under the Real Property Act, 1861, and hence 
free from equitable rights. The effect of di»- 
misdng the biU would have been to deprive 
the plaintifflB of all remedy, since their claim 
would have been barred by the Statute of 
limitations. On motion for leave to amend 
the original bill, by extending the significatioii 
of the term << station " to indude " stock," the 



Amendment — continued. 

amendment vras allowed, but plaintiflB were 
placed in the same position as if the bill had 
oeen dismissed with costs. Willans v. Lkvi 

6 L. B. 113 

Applicafion — Time. Where a bill has 

been dismissed with leave for the plaintiff to 
apply to amend within a certain time, such 
right of application will not be lost hj reason of 
the court not dtting to hear it withm the tinoe 
limited. Hitt v, £chards - 5 L. B. 9& 

Amonnt Olafmed— See Local Ooubt. 

Annnity— See Wnx. 

Answer — See Amended Bill. 

Appeal — See Cbiminal Law Conbolidatiok 
Act. 

See Baildt. 

See OoNTnACT. 

See Insolvency. 

To Privy CounciL After the Judicial 

Committee of the Privy Council has granted 
leave to appeal from an order of the Supreme 
Courty the court in this province has no 
power to vary such order. Klinobbiel v, 
Palmeb - - - - 2L.B.19& 

Interest on Judgment. Where the 

Queen in Council has granted leave to appeal, 
the Supreme Court has no power to order the 
proceedings in the cause to be stayed till the 
appeal is disposed of, or to prevent the 
enforcing of the judgment. Interest on a j udg- 
ment runs from the time of entering the 
incipiter, and not from the time of signing 
final judgment. Klinoebiel v. Palmer. 

2L.B.196 

From Primary Judge — Judgment. 

Where on appeal from a decree of the Pnmary 
Judge, the Court is eqnallv divided in opinion, 
so that no judgment can oe given, the judg* 
ment of the Primary Jud^ stands as the 
judgment of the Court. National Bank v. 
Chbbby - - - - 2 L. B. 27S 

See Costs. 

See Company. 

For Order — District Coimcils' Ad. 

Petitions for an order for the sale of lands 
under the District Councils' Act, 1858, moat 
contain a description of the property intended 
to be sold. Exparte The District Council 
07 Glanyillb - - - 6 L. B. 53 

Appointment— See Policy of Assurakcb, 
See Will. 
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Aiqnraisera Act, 1843— Clause 2 of the 
Appraisers Act, 1843, enacts " That whosoever 
shall act as an appraiser contrary to the 
proriaions hereof without being so ucensed as 
aforesaid, shall forfeit and pay for every such 
offence the sum of £20.'^ Clause I pro- 
Tided that no person should exercise the 
<alling of an appraiser without taHng out a 
licence in manner thereinafter ndentioned, 
erery such licence stating the name and 
place of abode of the person taking out the 
tame ; and also that it should be lawful for 
the Collector of Internal Revenue, or other 
qualified officer, to issue such licence on pay- 
ment of the annual sum of £5 ; and every 
such licence issued between the Ist December 
and the 30th November in any year should 
beai date on the 30th November, and continue 
in force from the day of the date thereof until 
thedOihday of November then next following. 
It was further provided that the Act should 
take effect from the 30th November. Held, 
that the fact of the existence of a licence, 
although taken out after 1st December, was a 
bar to any information brought against the 
apraaiser for selling without a licence. Bbown 
V. Flemino. 

Daly's Magistrates' Onide (appendix). 

Arhitratioil — Compulsory Reference to — Act 
24 of 1855-6. The power of a Judge to com- 
pulfiorily refer a cause to arbitration cannot 
tie exercised at the trial. Huooins v, 

Mullen L. R. 146 

See Arbitbatob. 

Atoard — Costs, Where the parties 

apeedthat one arbitrator should decide all 
disputes between them, instead of the decision 
depending upon an action in tort which had 
been commenced, and the plaintiff was 
awarded £75 and the defendant £44. 
Held that the plaintiff was entitled only to 
costs of the action, and not to costs of the 
awards Swinden v, Goode - 10 L. B. 13 

Arbitrator — Evidence — Mayor— Corporation 
—-Prond^. On action by an arbitrator to recover 
his fees, it was sought to give parol evidence 
of his having made the award. Held, that the 
evidence was in-admissable, and that the 
award should have been produced. Hanson 

v. GOBPORATION OF ADELAIDE 4 L.R. 35 

And where a Mayor and Corporation had 
submitted a matter to arbitration the Corpora- 
tion was not bound by a subsequent promise 
of the Mayor alone. Hanson «. Cobpobation 
OF Adelaide - - - 4 L. R. 35 

Anaogement — See Company. 

Array — Challenge to. See Libel. 

Arrears of Rent — See Joint Pubchase. 

Arrest ~ See Insolyency. 



Arrest — contimud, 

See Local Coubts. 

See Mbmbeb op Paeliament. 

Suspicion — Malicious Prosecution. A 

person having missed goods from his house 
went to a constable and informed him of all 
the circumstances, and that her suspicions 
pointed to ^. In consequence of this A. was 
arrested. On action being brought by A, for 
malicious prosecution. Held, that the arrest 
was the act of constable and not of defen- 
dant. Ryan v, Simpson - 6 L R. 38 

Foreign — In order to justify the arrest 

or detention of a prisoner under Section 1 of 
Act 16 of 1864, the offence charged must be 
such as is indictable according to the law of 
South Australia, or it must be shown that the 
offence is indictable according to the law of 
the foreign country whence the warrant issues. 
-Re King - - - - 1 L. R, 86 

Notice of Action— Police Act 1869-70. 

A South Australian constable arresting a 
prisoner out ef the province for an offence 
committed within the province is in the same 
position as a private person, and is not en- 
titled to notice of action under the Police Act, 
1869-70. Hodgson t;. Obb - 8 L. R. 273 

Articles — Of clerkship. See Sbbvice. 

Rules— Cambridge Local Examination — 

Matriculation, Under the rules regulating 
the admission of practitioners to the Supreme 
Court, a certificate that an intending articled 
clerk has passed the Cambridge loctJ examina- 
tion in lieu of matriculation is sufficient 
to entitle to admission to articles of clerkship. 
Re Habdy - - - 11 L. R. 97 

Of Association. See Company. 

Assault — See Minob Offences Act. 
Assets— See Will. 
Assignees — See Insolvency. 

Assignment — Of right of representation. 
See Bbamatic Authobs. 

See Insolvency. 

See Intebpleadeb. 

For benefit of creditors. See Bill op 

Complaint. 

In trust for creditors. See Bill of 

Complaint. 

Association— Articles of. See Company. 

Memorandum of. See Company. 

Asphalt — See Municipal Cobpobations. 

Assurance— See Policy of Assubancb. 

See Policy. 
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Assurance — continued, 

See BttL OP Lading. 

Attacbment— See Equity Act. 
AtteAtation — Of oonyeyanoe. See De- 

MXTBHEB. 

Attestiog Witness—DeBcriptioD of. See 
PowBEOP Attorney 

Attorney See Bailiff. 
— — See LooAL Coubt. 

Duty of— See Maintenance. 

Execution by — See Insolvency. 

Attorney Oeneral— See Practice. 

Auctioneer^ Retainer— Cofntmmoti. The 
plaintiffB were employed to sell a property by 
auctioD; but no safe having been effected the 
defendant subsequently personally effected a 
sale. Under the arangement with defendant 
the plaintiff was to receive one per cent, 
while the Chamber of Commerce scale was 
^ I>er cent. There was no agreement between 
plaintiffs and defendants as to commission 
subsequent to the auction, but evidence was 
adduced of a custom where the retainer has 
continued after the auction to pay commission 
after the rate originally agreed upon. It was 
shown that if there was a retainer to sell^ a 
commission was paid, and the jury found a 
verdict for one per cent. Held^ that plaintiff 
was only entitled to ^ per cent., and that the 
custom of commission was unreasonable. 
Pabb V, Fisher - - - 13 L. R. 17 

Authority— See Corporation. 

To place on register. See Company. 

Average — See Insurance. 

Ayerment of Determination of Proceed- 
ings — See Malicious Prosecution. 

Award — See Arbitration. 
See Partners. 



Bail — See Insolvency. 

To the action. Rule nisi to cancel the 

bail-piece, and discharge defendant. The 
cause not tried, rule discharged. Solomon v. 
Ochiltree - - - L. B. 1866 p 80 

Bailee — See Principal and Agent. 

Term of Hiring— Warranty — Agenlt. The 

steamship S. was stranded on the rocks at 
Cape Jervois. F., the captain of the vessel, 
ana 12., the managing clerk to the agents of 
Uie ship, applied to the Government, for the 
loan of a barge to carry silt to the vessel for 



Bailee — centinued. 

the purpose of stopping the leakages. 1*he 
application was made by letter, which asked 
for the loan of one of the " hopper barges." 
F, and R. had previously inspected No. 3 
barge, which was known as ** No. 3 hopper," 
but which in fact was not a hopper. The 
Government replied, ** We will lend yon our 
No. 3 hopper on condition that a tug 
shall be in attendance, and that the batge 
shall be insured for £6,000.'' The applicants 
undertook to pay anything reasonable for the 
use of the barge. I he barge was insured 
with a condition as to the tug being in at- 
tendance After the barge had arrived at the 
ships side the tug returned to Adelaide, 
ana before its return the barge had sunk. On 
account of this the insurance was forfeited. 
On action by the Government to recover the 
valuo of the barge it was contended by the 
defendants (agents for the ship), (1) that the 
contract was for the hire of a hopper barge 
and not the barge which was delivered. (2) 
That the barge was not, and was not 
intended to be hired to the defoi- 
dant. (3) That the defendant did 
not authorize anyone to hire the barge 
on his behalf. Hdd (1) that the defendant 
received the barge he contracted for, and (2) 
that the hiring, although effected by a clerk, 
was within the ordinary scope of his employ- 
ment ; and that the defendant in allowing the 
clerk to act under the instructions of the cap- 
tain on behalf of the ship was pledging his own 
credit. Attorney-General v, Charnock. 
R. B., September 9, 1883. 

Larceny by, fl". was tried on an 

information under Section 184 of the 
Criminal Law Consolidation Act, 1876, 
for converting to his own use a bill of ex- 
change, he l^ing at the time bailee of such 
bill. The prosecutor had entrusted the 
prisoner with the bill for the purpose of 
getting it discounted and paying him the pro- 
ceeds. Failing in discounting it JET. repre- 
sented that it was destroyed, but requiring 
the certificate of some cigars in bond he 
handed the bill to Z., which he endorsed to 
him as security. The prisoner had promised 
to pay Z, the amount of the bill in a few daya, 
but failing payment, Z discounted it with- 
out reference to the prisoner. On oaee 
reserved : Heldf that there was a con* 
version of the bill analogous to larceny. 
Regina t;. Hann, B.B^ November 6, 1883. 

Bailiff— See Tabspabs. 

Party to Cause — Attorney — Appeal, A 

bailiff of the Local Court, who has seized 
goods under execution at the Instance of the 
judgment creditor, or his attorney, may, on 
sucn goods being surrendered in consequence 
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BtdhSt—conHnued. 

of notice of appeal, forthwith sue such judg- 
ment creditor for his expenses, without await- 
ing the eyent of the apneal. The client, and 
not the attorney, is liable for fees payable to 
a bailiff acting not by yirtue of a special em- 
ployment but in the execution of his duty. 
0'£Laixorax V, OoLGAN - -9 Ii.R. 95 

Bailment— Act 1 of ISeS-- Fraud— Bond 
CerHficaies. T, , being the keeper of a bonded 
store, obtained adTances on his own goods in 
the store, fie was allowed to sell the goods 
on condition that he paid over the pro&deds, 
and on sale and failure to hand over the pro- 
ceeds he was proceeded against for fraud as a 
bailee. Hdd, that the disposing of the goods 
bans contemplated by the narties, the act 
could not be made a fraud Dy the omission 
afterwards to pay over the proceeds. Reoina 
V, TiDXUAVN - . - - 5 L.R. 15 

Balance (general)— See Bankbb's Libn. 

^Buikr—Naiional— Bight to Sue, The plain- 
tiff sued and had the defendant arrested on a 
capias on a judgment obtained in Melbourne. 
The debt had been contracted with the Mel- 
bourne bank, and the proceedings instituted 
and judgment obtained by such bank. On 
the part of the defendant, it was contended 
that the plaintiffs, being a corporation created 
under a Victorian statute, could have no right 
as such to use the process of the Supreme 
Court of this province. By the Nationat Bank 
Acty 1859, after reciting in the preamble that 
a branch of the Nationid Bank of Australasia 
had been established in Adelaide, it is pro- 
vided that such and so many persons, corpo- 
rations, and companies as have already become 
holders or proprietors of shares in the capital 
for the time being of the said company shall, 
for the purposes aforesaid, be one body politic 
and corj^rate. Ifeld, that under this section 
the National Bank in Victoria is one corpo- 
ration with the National Bank in South Aus- 
tralia, and the action was therefore rightly 
brought. National Bank of Australasia 
V, Sutherland - - - - 3 L.R. 21 

Bank Lien--See Local Coubt. 

Banker and OvLHtomeT—MortffOife— Deposit 
of Deeds unth Bankei\ The relation of banker 
and customer ceases on the death of the latter, 
and, in the absence of any express contract, 
an equitable mortgage made by the customer 
to secure his overdraft will not extend to 
interest which may accrue after his death. 
S.A. Banking Company v. Hobnbr 

1 L.B. 98 

Interest on Ooei'draft, Where a testator 

had died having an overdraft on which he had 
paid interest, and after his death the lien 



Banker and Cngtomer— con^nv^d 
which the bank held was sold, and on taking^ 
accounts in the estate before the Master interest 
was allowed from the time of the testator's 
death to the date of taking accounts. ILeld^ 
that the plaintiffs were entitled to the interest 
without any express contract being made. 
S.A, Banking Company v. Hobnsr 

2L.B.109 

Bankers' Lien — General Balance — Overdraft 
—Dishonoured Acceptance, Bankers, in the 
absence of any express contract, have a Hen on 
the securities of their customers for such lia- 
bilities only as arise out of tiie relationship of 
banker and customer. A,, a customer of the 
Bank, handed to them as security for his over- 
draft an acceptance of the defendant. The 
overdraft was paid off, but the bank claimed 
to hold the bill as security for the payment of 
an acceptance of A, discounted with them by 
B., the drawer, ffeld, that the bank had no 
lien on the plaintiff's bill for the amount 
of -4*« acceptance. Commercial Bank op 
South Australia v, Wakb - 14 L. B. 31 
Bar. See Admission to Bar. 

Beasts of Plough. See Landlord and 
Tenant, 

Bigamy. See Marriage Act. 

BiU^See Equity Appeal. 

Bill of Oomplaint — Demurrer — Assignment 
for Benefit of Vreditors — Call — Acceptance of 
Shares, A bill of complaint set .out that the 
plaintiff being proprietor of certain shares, 
and domiciled in England, assigned the game 
by his attorney, under the Insolvent Act, 1860, 
and in the schedule to the assignment the 
shares were mentioned and were then con- 
sidered as a valmible asset ; that at the time 
of the execution the company was in liquida- 
tion, but it was then beheved that after pay- 
ment of all liabilities there would be a surplus 
diviMble among the shareholders; that the 
trustees under the assignment were aware of 
these facts. Subsequently the plaintiff was 
placed on the list of contributones in respect 
of the shares. The bill prayed that the 
plaintiff might be indemnified against all lia- 
bility in respect of the shares out of the estate 
assigned. The bill was not filed till nine 
years after the making of the assignment. 
Held, on demurrer, that whether the deed 
being executed under power of attorney was 
valid under Division 6 of the Insolvency Act, 
or not, the trustees had a right to accept or 
reject the shares, and it was incumbent on the 
plaintiff to allege the acceptance by the trustees, 
in order to entitle him to the relief sought. 
Levi v, Ayers - - - 10 L. B 140 
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Bill of Oomplamt — eorUifyued, 

n Ihmurrer^Beformation of Doeummt9 — 

Fraud — Want of Equity — Beat Property Act, 
1861. A bill of complaint alleged that the 
defendant had advanced to the plaintiff daring 
his minority certain sums of moneji and after- 
wards certain other sums of mone^, to secure 
the pajrment of the whole of wmch he ob- 
tained two mortgages from the plaintiff of 
certain land under the provisions of the Real 
Property Act, 1861. The plaintiff then offered 
the land for sale, subject to the mortgages and 
to a certain lease, and the defendant became the 
purdiaaer and obtained a transfer of the land 
free from encumbrance, fraudulently omitting 
to endorse on each transfer the mortgages, 
and paid to the plaintiff the purchase-money, 
less the amount due on the mortgages. The 
bill prayed that the transfer might be rectified 
by the entry thereon of the mortgages. 
Demurrer to above bill upheld on the grounds 
that the lessee was a necessary party and should 
have been joined ; that the rectification of the 
tnmsfer would be inoperative without a recti- 
fication of the register, and that there was 
nothing in the bill to show the state of the 
r^^ter, or that such rectification would not 
a£^t subsequent interests ; that the only relief 
that could be afforded would be to set aside 
the whole transaction, and that the plaintiff in 
claiming the results of that action had dis- 
entitled himself to such relief. Fbbbbt v. 
Clark - - - 10 L. B. 202 
See Insolvtincy. 

Affirmative Plea. The defendants pleaded 

that a deed under Division 6 of the Insolvent 
Act, 1860, having been executed by the plaintiff 
by his attorney duly appointed under Vie Act, 
and all conditions, &c., having been performed 
before the filing of the bill, the property and 
estate of the pbdntiff vested in the assignees. 
Held, that the plea not negativing the facts in 
the bill, and not containing new allegations, 
was bad in form, and the objections raised 
should have been taken by demurrer. Lbvi v. 
Atrbs - - 7 L B. 66 

Bill of 'Bwdhxng^— Purchase wUhout Notiee 
— EquUies, 8. and three others jointly pur- 
chased from H, certain land, paving the pur- 
chase money partly in cash, ana the remainder 
b^ promissory notes at six, twelve, and 
eighteen months respectively, agreeing that 
should any one of the parties make default in 
pajrment of his contribution towards satis- 
faction of such promissory notes it should be 
lawful for the otner parties, on notice, to pay 
the amount and forfeit the share of the party 
in default. The title remained in B's name, 
who was to sell in allotments as a^entfor 
purchasers. 8, afterwards sold one-half of his 
interest in the land to the defendant, receiving 
in payment cash and bills, one of which was 



Bill of Exchange— con^nned. 

now sued on. The defendant gave no notice to 
H,, in whom the legal estate of the land was 
vested, of his purchase. 3, subsequently 
deposited with the plaintiffs as security a 
declaration of trust in his favor of one-fourth 
interest in the land. The plaintiff, being 
ignorant of defendant's purchase, gave notice 
to H, of such deposit, and in reply received 
an account showing the portions of the land 
sold, the moneys received, and requiring pay^ 
ment of the sum of £56 17s. 4d., Ss onpaid 
contribution to the original bills, to avoid foi^ 
feiture of the share. The plaintiffs paid that 
sum, and were credited with one-fouAh of the 
moneys received by H. on account of sales 
of the land. In an action by the plaintiffs as 
holders of the bill of exchange of the defen- 
dant. Held, that the defendant could not set- 
off or counter claim against such bill the 
amount with which the plaintiffs had been so 
credited by Ji. Bank of Soitth Australia 
V. Dayiss - - - - 14 L. B. 78 

See Insolvxnct. 

See Company. 

Discount — Set'off— Trover and Convert 

sion, A. tendered a bill to a bank for dis- 
count, and the manager acceded to the request, 
but did not pay the pluntiff the proceeds, he 
being in possession of another bul, to which 
A, was a party, five years overdue. On action 
for conversion of the bill, with a count for 
damages. Held, that there was no conver- 
sion, and that a set-off to the extent of the 
amount due on the acceptance was admiasable 
to the CO ant for breach of contract. Coullb 
V, £. S. AND A. C. Bank - - 6 L. B. 44 

A, took a biU to the bank for discoonty 

drawn by himself and endorsed by an acoom- 
modation endorser, and on the bank refusing 
to discount A, applied to JB. to assist Mm, 
and this B, agreed to do for a consideration. 
The bill was dishonored, and B. paid and then 
sued the prior endorser for the whole amount, 
the defendant pleading liability as to half the 
amount only. A, stated at the trial, and B, 
denied, that on tiie endorsement by B. it had 
been agreed between them that B. should 
become party to the bill as co-surety with the 
defendant. Held, that there was no evidence 
to go to the jury under the equitable plea. 
MoBQAN V. Dabwent - - 5 L. & 143 

Affent—Prineipal'-Aetion, A bill of 

exchange endorsed m blank and handed to an 
agent on behalf of his principal does not 
entitie such agent to sue thereon in his own 
name without the authority of his principaL 

OULLBN V. TlDSMANN - - 4 L. B. 120 

Bill of Lading— See Chabtbe-Pabty. 
See Insolvbncy. 
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Bill of Jjadhk^'-corUinued, 

Negligence— Assurance. A bill of lading 

stated floods to have been reoeived by a 
Bteamer in good order, &c., to be delivered, 
&c, Act of God, &c., excepted. It was the 
clutom to protect the cargo by tarpaulins as 
the plaintiff knew, and they were used on 
this occasion, but an extraordinary rain 
injured a portion of the cargo. On action 
brought for not delivering the cargo in good 
condition. Seld^ that the dtunage was 
within exception, being the Act of God. 
AcBAMAN V, Johnson - - 5 L. B. 65 

Demurrage, The A^neta, a German 

Teasel, left England and arrived in the colony 
with goods for the defendant, which were 
shipped under the usual bill of lading. There 
was also a provision, " to be taken from along- 
side the vessel at the expense and risk of the 
oonsigiiee after fourteen day's notice of de- 
hVeiy at a risk of incurring demurrage of 
£10 per day." On arrival of the vessel the 
water was not deep enough for it to come up 
the river, and she anchored off the Lightship. 
It was contended that she having come to 
the nearest point she could within the pro- 
claimed boundaries of the port, she had com- 
pleted her contract. On action to recover 
amount of lighterage, Held, that the state- 
ment in the bill of lading warranted a 
verdict for the defendant, and that before 
making such contracts it is the duty of 
owners of vessels to ascertain whether there is 
a har at the port of destination which would 
wrevent them carrying out their contract. 
Bellinoham v. Nathan. 

B. B., 2nd March, 1854. 

A bill of lading set out that six packages 

of gunpowder consigned to the defendant 
ahould be taken from alongside the vessel 
irithin ten days after arrival. On arrival of 
the ship the captain found that under a Local 
Act he was compelled to land the gunpowder 
withm twenty-four hours of his arrival, and 
for that purpose he engaged a lighter. Heldf 
that the defendant was liable for cost of 
hghterage. Alwyn v, Blyth. 

B. B^ May 21, 1855. 
See Principal and Agbnt. 

^ of Sale — See Poweb of Attobney. 

See Intkbim Obdeb. 

See Intebpleadbb. 

"77 Convertnon^Notice of Demand, Where 
a pill of Fale contains an absolute assignment 
^th right to inunediate possession ana power 
of Bale on default with no proviso as to notice 
^n default, no demand is necessary prior to 
the exercise of the power of sale. Mackmjy v. 
Uarkb - - . . 7L. B.29 
*j-^ Act of Insolvency. A bill of sale of all 
«o property of a debtor is not fraudulent so 



Bill of Sale— coH^tieel. 

as to constitute an act of insolvency if bona 
fide made in pursuance of an agreement 
entered into at tne time of receiving the con- 
sideration, but delay in executing the bill of 
sale, and the circumstances under which it is 
exercised may be evidence of fraud and should 
be left to the jury. Ohebby v. Fulleb. 

8 L. B. 113 

Boat BoJiO— Prize-- Alterations of CondiiionB 
— Contract — Expenses — Damaaes. A race 
was advertised ''Amateur Onampion Race, 
£150 prize." Shortly after the defendants 
advertised it ''Intercolonial Amateur Oham- 
pion Race," with a condition that if there 
was no competition from the other colonies 
the prize would be £100. The plaintiffs on 
seeing the first advertisement bought a boat 
and paid the nomination fee for the race. 
The resolution of the plaintififs to buy a boat 
solely on the defendants offer was not made 
kno¥m to the public. Held, that the adver- 
tLsement was a promise, and that the plaintiffs 
having paid the entrance fee, were entitled 
to hold the defendants to their advertisement, 
and on refusal were entitled to recover 
damages. Aldwbll v, Bundby. 

10 L. B. 118 

Bona fides — See Intebpleadbb. 

See Tbbspass. 

See Company. 

See Licensed Victuallbbs' Amend- 
ment Act. 

Bond — See Administbation Bond. 

Certificates. See Bailment. 

See Insolvency. 

Books of Account— Not keeping proper. 
See Insolvency. 



of. See Municipal 



Boundary— Extension 
Cobpobation Act. 

See Waste Lands Act. 

Breach — See Aobeement. 

See Tbustebs. 

Breach of Contract— j&yidence--^^«tcy— A 
subsequent ratification by a principal of a con- 
tract entered into by a broker as his agent with- 
out authority gives the principal a right to 
damages against the contractor in case of breach 
of such. HoDQKiss V, Rymill - 5 L. B. 139 

Repiidiation — Readiness and Willingness 

—Market ValueSHU and Capital— A. had 
contracted with B^ for the sale and purchase 
of certain horses, plant, iSkc., and certain 
interests, under a contract with the Govern- 
ment, and an arrangement was made 
to sign the contract and pay the 
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Breach of ContrtLCt— continued. 

purchase money at a certain place and time. 
Before the time had arrived A», the plaintiff, 
called at office of the solicitor, who prepared 
necessary documents, to see the deed, when 
B,, through his agent, absolutely refused to 
execute it or carry out the contract It was 
alleged that at the time of so calling, A, was 
not provided with the whole of the purchase 
money, but the contrary was stated by the 
other side. Heldf that the defendant having 
repudiated the contract would be presumed to 
have been ready and willing to settle. Hddf 
that had the plaintiff gone to the solicitor's 
office for the express purpose of settlement 
his position might have been different, but 
under the circumstances, it was not necessary 
that he should actually have had 
the money about him. In an action 
for non-delivery of coods, a plaintiff is 
not limited to the market value at the time 
of breach, but may recover the profit he would 
have derived from the employment of skill 
and capital in the particular employment for 
which the goods were necessary. Maokay v. 
Hill 6 L R 22 

Vetidor — Purchaser — A contract was 

entered into for the supply ef certain timber, 
but some of the cargo bemg non-merchantable, 
the defendants refused to accept it. It was 
shown that there was sufiicient good 
timber in the cargo to satisfy the 
plaintiff's order, and it was held 
that they were bound to select such. This 
satisfied their contract, and they were not 
justified in resisting because portion of the 
cargo was defective. Levi v. Robin. 

12 L B. 33 

Substituted contract— New Trial—A. 

contract was entered into for the sale of 60 
tons of hay. The vendor subsequently wrote, 
111 stack hay here (on his land) and chaff it 
at £4 per ton. The purchaser replied. ** Your 
proposition will suit me better than the 
previous arrangement. I hereby accept ; let 
me know what you intend doing. The 
vendor answered that he would do as he had 
stated. The vendor stacked 90 tons of hay 
together, and supplied the purchaser from it, 
but a dispute having arisen the purchaser re- 
fused to accept any more chaff. On action 
for breach it was held that the defendants 
reply was not such an acceptance, pure and 
simple, as was necessary to constitute a fresh 
contract, and that the parties were not ad 
idem. If the parties were ad idem, then 60 
tons ought to have been stacked by itself. 
The fact of a jury failing to find on one of 
the issues raised, even though such issue was 
by the presiding J udse pronounced immaterial, 
is a sufficient ground for a new trial. MgIn- 
TOSB u. Handysidb - - 7 L. B. 31 
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Breach of Contract— con^nued. 

See CONTKACT. 

Breach of Covenant— See Lessor. 

Breach of Promise— See Husband akd Wifb. 

Breach of Troat — See Iittebpleadbb. 

Broker— See Contbact. 

Borra Bailway Act. 1869— See Lands 
Clauses Consolidation Act. 

By-laws — See Municipal Coeporatioot 

AjfENDMBNT ACT. 

See Corporation. 



Calls — See Equity Appeal. 

See Money Paid. 

See FoEPBiTUBE. 

See Bill of Complaint. 

— — liquidators. See Company. 

Unpaid. See Appeal. 

See Company. 

Cambridge Local Examination — See 

Abtiolbs of Clerkship. 

Cancellation of Certificate — See Rkil 
Property Acts, 

See Merchant Shipping Act. 

Capital — See Breach of Contract. 
Increase of. See Company. 

Carriers of Passengers— -y«sr%«ice. The 
plaintiff was a passenger by train from E. to 
B.f and on arrival at the latter place the 
carriage in which the plaintiff had been riding 
was left in the railway yard, 160 yards from 
the platform, and uncoupled from the engine. 
The plaintiff then got out and caught his foot 
in a switch bar, and fell down, breaking 
his knee-cap. On action for damages against 
the railway company, the defendants pleaded 
(1) that there was no invitation to alight ; (2) 
no evidence of negligence ; (3) contributory 
negligence on the part of the plaintiff. Htli^ 

(1) that the stopping of the carriage in this 
way amounted to a clear invitation to alight ; 

(2) that the defendants were bound to provide a 
way which persons not using extraordinary but 
ordinary care could traverse in safetjr; (8) 
from the fact that the plaintiff was invited to 
alight, and that he was only bound to take 
ordinary care, there was no contribatoiy 
negligence. PaicB v. The Coboossioner of 
Railways, R. R., April 3, 1883, 
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due Besenrod— See Obiminal Law Oon- 
jouDATioN Act, 

Qavatt— See Rsal Peopi^btt Aots. 

See TuTAMBNTAKx Causbs Acts. 

Certificftta^See Msbchakt Shxfpino Act. 

See Insolvency. 

See Will. 

Cancellation. See Mbbchant Shippino 

Act. 

See Dbstittttb Pb&sons' Relhf Act. 

For costs. See Practice. 

Deposit of. See Real Peopbety Acts, 

0! enrolment. SeePowEEOFATTOBNBT. 

— ^ Entries on. See Real Peopebty Acts. 

Of title. See Adbunistbation Bond. 

See Licensed Victuallers' Act. 

Ettat€ during Widowhood — Devisee. A 

will deyising all real and personal estate to a 
wife daring widowhood, and on marriage to 
the tmstees f or her separate use, does not 
entitle the widow to be registered as proprietor 
in fee simple on the death of the testator. Re 
WiNNAiL - - - - 5 L. B. 73 

Certifled Copy— See Malicious Pbosecu- 

TIOH. 

Osrtioraii — See JunaMENr. 

See Local Ooxtbts. 

Mandamus, Certiorari will not be 

granted to remove causes from inferior courts 
when the points relied on for the removal can 
ill be taken on appeal to the court to which 
the cause is proposed to be removed, and, 
except in case of urgency, the rule ^vill be 
fnanted only on a rule or summons to show 
caose. Tassie v. Quhteb - 7 L. B. 26 

Statute 13, Chorge Il.y Cap, IS—Notice 

to Justices. Sutute 13, George II., Gap. 18, 
Section 5, applies to this province, and 
tertiorari will not go unless the notice thereby 
lequired has been given to the justices, making 
the conviction or order before the motion for 
the rule. Fbeebaibn v. Ryam - 4 L. R. 21 

See Licensed Victuallebs Act. 

Act No. 8 of 1866-6— /n/drfiMrfion— 

Crown Lands Manger, Informations under 
Secidon 2 of Act 8 of 1865-6 should be bud 
by the Crown Lands Ranger, and certiorari 
will lie to quash a con notion on an information 
Iwdby any private person Davis v. Bam- 
BBicK - - - - 9 L R 156 

Practice — Corporation Costs, The order 

for quashing proceedings in respect to which 
^frtiorari is granted^ inll in f utiue be made 



Certiorari— coM^mtitfi. 

part of the rule for certiorari. Costs will b^ 

g'iven against a Cor{>oration where they take 
gal proceedings whioh they are not directed 
to take, even although they be in what they 
conceive to be the interests of their ratepayers. 
Be Adelaide and Sububbah Railway Com- 
pany - . - 10L.R.117 

Ohairmaa— See District Council. 

OhaUenge to Array— See Libel. 

Change of Dnties—See Policy of Assur- 
ance. 

Charge — Excessive. See Dibtbess. 

See Will. 

Character (Private)— See Libel. 

Charter Party—^i^ of Lading^Improper 
Stowage — Parties — Princwal Agent — Agent- 
Oeneral — Consignee — Master — Owners — 
Pleadings — Demurrer. In action brought by 
the Attomey-Qeneral against the master of a 
ship for. damage to goods, the declaration con- 
tained three counts, viz., (1) improper stowage, 

(2) negligent carriage, (3) non-delivery in 
terms of a bill of lading. The defendant 
pleaded, (1) he did not receive the c^oods on 
the terms alleged, (2)' that the snip was 
chartered to the Agent-General for the plaintiff, 

(3) the charter-party set out that the charterers 
were to have the option of naming lumpers 
and stevedores, who were to stow the cargo, 
and the owners were to nay all charges in con- 
nection with the same, but it was expressly 
agreed that the stowage should be under the 
direction of the master, the charterer's in- 
spectors to have free access to the ship during 
loading. And the defendant set out that the 

Soods were stowed by the Government steve- 
ores, directed by the Government in^>ector. 
It appeared that the master had signed a bill 
of lading in the usual form, containing a 
stipulation that the vessel should not be liable 
for specified damages '* imless occasioned by 
improper stowage. ' Held, that the action 
was rightly brought by the Attorney-General ; 
that the master was rightly made defendant ; 
that the second plea afforded no answer to the 
first count of the declaration, inasmuch as it 
failed to show that the goods named in the 
charter-party were the goods in respect to 
which the action was brought, or that the 
charter-party referred to the period or voyage 
at or on which such goods were carried. Even 
if the charterers had exercised their option of 
naming their own lumpers and stevedores, the 
defendant would not have been freed from 
liability. Regoia v. Roach - 13 L. B. 96 

Qheane — Consideration — Policy — Action — 
$v%d!mce, A written agreement to pay to a 
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Chequb—continxied. 

person's executors a sum in the event of such 
person dying within a certain time is a good 
consideration to support an action on a cheque 
given by such person in consideration thereof) 
though no consideration appears on the face 
of the agreement. Botthto v, Futcheb. 

5L.R.1 
Or Order — See Company. 

Child (illegitimate)— See Destitute Peb- 
SONS Relief Act. 

Children— See Will. 

Infant— Custody of— See Equity Act. 

Chose in Action— ConfHctinfi^ ossigntMnts-- 
Money had and received — Priority, The re- 
ceipt by an sssignee of a right of action of a 
debt assigned on his guarantee to indemnify 
the person paying against, and to satisfy a 
prior assignee of £e same right of action, aoes 
not create such priority between such prior 
assignee and himself as to enable the first 
assignee to sue for the debt received as money 
received to his use. Wright v. Bakewell. 

5L.B.108 

See CuBATOB op Intestate Estates. 

Christ Church— ^^cfiVm of Minister under 
Trust Deed of, Wadham v. Bishop op Ade- 
laide 2 L. R. 127 

Church of j England Bites— See Mabbiaqe 
Act. 

Circuit Courts— See Venue. 

Civil Sendee Act— Retiring AUowance— 
Creditors. The allowance payable under Sec- 
tions 32 and 33 of the CivU Service Act^ ^ 874, 
on the death of an officer in the Civil Service 
to his legal personal representatives is an asset 
in the hands of the executor or administrator 
available for payment of debts, and is not pro- 
tected as against creditors. Condon v. ton 
Teeueb 14 L. B. 1 

Claim — Particulars of See Local Coubts. 

Of third party — See Local Coubts. 

Claimants' Belief Act — See Nobthebn 
Tebbitoby Acts. 

Eailvoay Construction — Port Wakefield 

Railway Act, 25 of 1866-7— .Id 11 of 18p9. 
The Port Wakefield Railfcay Act empowered 
the Commissioner of Railways to construct 
the line, and by Act 11 of 1859 the Gommis- 
missioner of Public Works is Conmiissioner of 
Railways. Li this case the Government, 
against whom the action was brought, had 
asked for tenders for certain work on the Port 
Wakefield Railway, and the contract under 
which the plaintifr had done the work sued 



Claimants' Relief Act—contifvaed, 
for had been prepared by the Government, 
but never actually executed by them. In 
form it was made by the GommissioneT of 
Public Works for the Gk)vemment ; it had 
been acted upon by the Government as if exe- 
cuted ; and had been signed by the contrao- 
tors and their bondsmen. The specifications 
under which the plaintiff worked had been 
supulied by the Government, it being eon- 
tended that the Government could not enter 
into or be bound by the contract, tiie Act 
directing the Commissioner of Railways, and 
not the Government, to make the railway. 
Held, that the defendant was liable. Maiqsb 
V, HuTTON - - - • -4L. B.1 

Clerkship—See Sbbvicb. 

See Abticlbs of Clbbkship. 

Coach — Passenger — Delay — Fare — Damage, 
Defendant booked in plaintiflTs coach from 
Wilpena to Wonoka, the driver stating that 
the coach would reach Wonoka in time to 
catch the down coach to HaUett. In conae- 
quence of detention at White Wells the plain- 
tiff's driver refused to go on to Wonoka, 
drove to Port Augusta, and demanded defen- 
dant'fiijfare thence from Wilpena. On action 
for the fare, and counter claim by defendant 
for damages — Held, that plaintiff was not 
entitled to recover, and that defendant wu 
entitled to damages. Conway t. Hbnnxng* 

14 LB. 129 

Cohabitation— See Husband and Wm. 

Collector— Right to sue. See Watkr 
Supply. 

Colonial Act l^ of 1842— See Will. 

Colonies — Offenders from. See Offendess. 

Comments on Public Men—See Libel. 

Commission — See Administratob. 

See AuoTiONEEK. 

Commissioner of Bailways— Pouter te sue 
in the name of secretary— Illegal Contract— A. 
Commissioner of Railims may sue in the 
name of his secretary. Where a contract was 
entered into for appointing an agent in con- 
traventioD of the Railways Act, he not being a 
paid servant of the Government, and wbeie 
the plea set out what had been done bv the 
agent as illegal. Heldf that the plea could only 
be struck out on demurrer. Hutton v. Hill 

3L.B.1 

Commit and Fine — Power to. See 

COBONEB. 

Committal— See Tblbg&aph Act 
Oommon Law^See Injxtnction. 
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Cfmmon Law — continued, 
— — Powers. See Oobqnijl. 

Oompftny — See Nobthbbn Territoby Aot. 

— ArUclea of Aasocialian — Trawler — 
JMt — Liability—The artiolee of a company 
provided that no member should transfer a 
ihare whilst he was in debt to the company, 
snd that for all liaUlities due to and subsisting 
with the company, the company should haye 
paramount lien on the shares of such member, 
snd where the company refused to transfer 
A,'s shares in consequence of his debt to the 
company. Held, that the company was 
jiist£&ed in its action. Bobikson t;. Ladt 
AucB Gold Minino Company 10 L. B. 197 

Windina Up—Stay of Proceedintfs — 

Under the Companies Act, 1864, the Court 
has iorisdiction to stay proceedings against 
the fihareholders of a company which is being 
woQnd op though such proceedings were 
instituted to recorer a debt which became due 
^or to the registration of the comp any. Re 
Kabkartt.la Company - - 1 L. B. 43 

See Pbaoticb. 

Liquidation — Transfer — Registration — 

Lilies, W,f the registered owner of certain 
ahsres, reauested that they should be trans- 
ferred to if., but the company refused to so 
traoafer, and W»^s name was on the books of 
company for four years after when the com- 
pany was in liquidation. Then W. took out 
a suomions to have the name of M. substituted 
for his own on the register. Held that W. 
had not been guilty of any laches to disentitle 
him to haye the register so recti6ed. Re 
Paba&a Mining Cobcpany - 13 L B. 117 

Articles of Association — Memorandum 

of Association — Preferential Charges, Section 6 
of the Articles of Association of a company 
empowered the directors if authorised by 
apeoial resolution to increase the capital by 
the issue of shares giving the right to preferen- 
tial dividends oyer such capital. Section 56 
of the same articles proyiaed that dividends 
ihould be divided pro rata amongst share- 
holders. The Memorandum of Association 
was silent on the subject of preferential 
ihares. On action for calls due on preferen- 
tial shares. Held, . that the issue of such 
ahares was not v^tra vires, and that the de- 
fendant was not entitled to a nonsuit on that 
^und, and that sections 6 and 56 were not 
mconsistent Burba wino Company v. Har- | 
v»T 9 L. B 14 ' 

Principal — Agent — Onus Probandi. The 

defendant, being secretary to a company, 
telegraphed to the plaintiff to wind-up the 
company. In the subsequent correspon- 
dence, plaintiff sometimes addressed the 
defendant personally, and sometimes as the 



Company — continued, 

secretary of company, and the account waa 
opened in the books of plaintiff in the name 
of the company. Tbere was no evidence that 
the defendant had not authority so to employ 
the plaintiff on behalf of the company. 
Held that the defendant was not personally 
liable ; that the onus of proving that the 
defendant had not authority was on the plain- 
tiff. Jones v, Scott - - 9 L. B. 174 

Liquidation — Contributory aiUhorily to 

pku;e in Register — Revocation, A person 
whose name has been placed on the register of 
a company without ms consent or authodl^ 
is not bound to take steps to remove his 
name from such register, nor is he liable as a 
contributory on the liquidation of the company. 
Where B, wrote to A, to secure him 100 
shares, and paid the money, and afterwards 
revoked the order verbidly. Held, that 
B, was not liable for calls. Great Amalga- 
mated Gold Mining Company v, Morris 

11 L. B. 9 

Increase of Capital — Articles of Associa- 

tion — Special General Resolution. Before 
increasing the capital of the Company by the 
issue of additional shares, pursuant to a power 
contained in the Articles of Association, no 
special resolution authorising the alteration 
of the regulations of the Company ''as 
originally framed" is necessary within the 
meaning of Section 12 of Companies Act, 
1864. Yam Crebr Gold Mining Company 
V. Wadham - - 8 L. B. 141 

Forfeiture of Shares — Articles of Associor 

tion, )^y resolution passed at a general meet- 
ing of the shareholders, the directors of a 
company were instructed to forfeit all shares 
tendered to them for forfeiture on which all 
calls had not been paid up to date. Pursuant to 
this the directors did forfeit. On the winding 
up of the company. Held, that the resolution 
was uUra vires, and that the directors could 
not, without the consent of every member of 
the company, exercise a power of forfeiting 
shares where no ground of forfeiture existed, 
and that the names of holders of shares 
removed from the register pursuant to such 
resolution must be included in the list of con- 
tributories as existing members of the 
company. Be Mattawarrangala Copper 
Mining Company - - 8 L. B. 137 

Companies Act, 1864 — Companies Amende 

ment Act, 1S70— Deed of Settlement— Unpaid 
Calls — Property — Appeal. By their original 
deed of settlement the trustees and directors 
of a mining company, unlimited liability, 
were empowered to borrow *' on mortgage, or 
charge of the property, or on debentures, and 
on any other security which may be availablei 
any sum or sums of money, if any, to the 
extent of £3,000, and so as no sums of money 
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Company — continued, 

shall be borrowed by the company until the 
whole of the calls are paid up." By a supple- 
mentary deed it was proyided (inter alia) that 
''such parts of the deed of settlement as 
prevent borrowing shall be repealed," and by a 
third deed the unpaid calls were expressed to 
be mortgaged to the plaintififs. On the com- 
pany bemg wound up under the Court the 
plaintiffs claimed that the amount of the 
unpaid calls should be paid to them out of a 
call made by the liquidators before distribu- 
tion among the creditors. Held, that ''if 
any" in the first deed showed that the 
limitation was intended to apply only to calls 
actually made and not to future calls ; that 
the term " property " was of sufficienUy ex- 
tensive sigmfication to include the unpaid 
calls of the company, and that even if excluded 
by the conditions in the original deed, it 
having been repealed, such limitation no 
lonffer existed. Unpaid calls, even if not in- 
cluded in the term property, would come 
within the meaning of "any available 
security ** used in the supplemental deed. Re 
Talisksk Mining Company - 7 L. B. 167 
Note. — ^This decision was reversed on 
appeal to the Full Court (see 7 L. B. 167), 
but on appeal to the Privy Council the decision 
of the Primary Judge was upheld. 

9 L. B. 246 

Companies Act — Dissolution. Where 

from any cause, whether from a defect in its 
Articles of Association or otherwise, a com- 
pany is unable to pursue the objects for which 
it is formed, the Court has power, on the petition 
of the parties interested, to order its dissolution. 
A proviso in Articles of Association of a 
company requiring persons representing the 
whole of its shares to be present at all of its 
general meetings is in itself a ground for 
ordering the winding up of the Company 
where some of the shareholders reside at the 
the place where the operations of the company 
are to be carried on, but at so great a distance 
from the office of the company as to render 
it difficult, if not practically impossible to 
secure their attendance at such general 
meetings. Re Kapunda Mining Company. 

8 L. B. 55 

Compulsory Winding Up — Failure to 

Prosecute Objects for which Formed — QuaUfi' 
cation of Director — Bona fide Subscription for 
Shares, A Memorandum of Association con- 
sidered the company formed when 15,000 
shares were applied for, and the application 
and allotment calls on that number were paid. 
Fourteen thousand only being applied for, one 
of the promoters applied for 1,000, on behalf 
of other persons without their authority, and 
no money was paid on the shares. The pro- 
moters were to receive 7,500 shares which 



Company — continued. 

were never allotted, and the qualification for 
each director was the holding of 100 shares. 
One of the promoters was appointed director 
basing his claim on the unallotted 
promoter's shares. Before anything had been 
done it was found that the claims in respect 
of which the prospectus had been issued nad 
not been transferred to the company. The 
machinery was sold, and the only object 
which the company proposed to effect by 
contmuing in existence was to prosecute one 
of the promoters for fraudulent misrepresen- 
tation. Heldf that 15,000 shares had never 
been bona fide subscribed for, and the com- 
pany therefore had never been legally formed ; 
that the appointment of the promoter as a 
director was a nullity, he not possessing the 
necessary qualification ; that there were good 
grounds for the compulsory winding up of 
the company. Golden Reef Gold Mining 
Company - - - - 8 L. R. 241 

Equity Appeal — Calls — Transfer — Re- 
gistration — Ultra Vires, The Memorandum 
of Association of a company provided 
that the company was to be limited. The 
53rd clause of the company's articles of 
association empowered the directors to make 
calls from time to time, not exceeding 28. 6d. 
at any one period, ** provided always that in the 
event of a larger sum being required for the 
purpose of working the property of the com- 
pany over and above the call which the directon 
are authorised to make ; it shall be lawfa/ for 
the shareholders at any general or spedal 
meeting to make such further call or calls as 
the majority of the shareholders at such meet- 
ing may think proper." A t a general meeting, 
the notice convening which stated the object 
to be, '' to make a caU for the purpose of liqui- 
dating the liabilities of the company," a caU of 
3s. 6d. per share was made '.—Meld, (affirming 
decision of Primary Judge, 12 L. B. 167), 
that as the call was not being made for tide 
purpose of working the mines its payment 
could not be enforced. J>bvon Consous Min- 
iNO Company v, Wabd - - 13 L. B. 40 
Increase of Capital — Notice — AppUcatiom 

— Allotment CaU, A person who has applied 
to a company for shares but has not paid any 
allotment call, is liable for calls, though he 
may not be entitled to the full benefits of 
membership. Gold Minino Cobcpany v, 
Wyld . - - 8L.R. 66 

Prospectus — Articles of Associaiion. A 

person placed on the register of a company 
pursuant to an application made on the faith A 
a propectus is not liable to such company for 
oaills subsequently made if there are any mate- 
rial discrepancies between the objects set oat 
in such prospectus and in the articles of associ- 
ation, even though such person may not haTe 
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Company — eontinned. 

taken any steps, on being aware of such dis- 
crepancy, to remore his name from the regis- 
ter. But where the defendant knew of the Tari- 
ance and took do action until the winding up 
of the company, he was not entitled to haye 
his name struck off the register of shares. 

TUMBLUTG WaTBKS OoMPANY V. JUBIBT 

8L.R.131 

— Articles of Association — Transfer — Bona 
fidt Registration — Arrangements The articles 
of association provided Uiat every registered 
shareholder should be entitled to sell and trans- 
fer to any person not under legal disability. 
A shareholder sold to his employer certain 
shares but the directors refused to transfer. 
It appeared that there was an arrangement 
that the transferor was to receive someUiing if 
the mine was successful : — Held^ that the 
transfer was not hona'fide. Re Balhai^nah 
MonNo OoMPANT - - 11 L. B. 52 

Transfer — Liquidation. A shareholder 

lodged with the secretary of a company shares 
for transfer. New scrip was made out in the 
name of the transferee but was not signed by 
the directors. Notice was sent to the trans- 
feror, but his name was not erased from the 
register : — Heid, that the transferor was liable 
for calls made by the liquidator after the 
liquidation of the company. Great Amal- 

GAMATBD GOLD MiNINO COMPANY V, CaB- 
OTAIRS - - - - 11 L.R. 50 

Cheques or Oidera^Bill of Exchange^ 

Notice of dishonor, A plaintiff accepted orders 
on a company for the payment of goods, and 
the orders on being sent to the bank were at 
first treated as cash, but one batch being dis- 
honored, the bank sent notice to the plaintiff 
that in future the orders would only be taken 
for collection. Nothing was said about dis- 
honor in the notice, but when a second batch 
was dishonored and the mine had stopped pay- 
ment the plaintiff learned that the first batch 
had been dishonored. At the trial the orders 
were treated as cheques, for which the com- 
pany was liable, but on appeal it was held Uiat 
they were bills of exchange, which did not 
make the company liable as they were not 
accepted by the company. Levine v. Bank of 
Adelaide - . . - g Xi.R. 119 

— Allotment call — Reaistration — Pro- 
moters — Memorandum of Association — Arti- 
cles of Association — Prospectus. The pros- 
pectus of a company after providing for ap- 
plication and allotment csJls of 5s. each, set 
out that a meeting should be held to settle the 
Articles and Memorandum of Association. The 
defendant applied for two shares, and the 
Memorundum of Association agreed upon made 
£lper share payable .—Held, that the de- 
fendant was a member of the company and 
liable to pay the balance of the call. The 



Company— <;on/tnue£i. 

company was registered but the prospectus was 
not deposited : — Held, that the company was 
registered. Re Nobth Eleahob Gold Minino 
Company - - - - 10 L. B. 38 

Liquidation Contributories — Fully paidup 

shares — Agreement — Memorandum of Jtssocia- 
Hon, B. agreed to sell to 0. certain claims for 
an intended mining company for £3,000 
cash and 3,000 fully paid up shares in the com- 
pany. The company subsequently went into 
liquidation, and the shareholders filed a 
petition to have B, placed on the list of con- 
tributories. Held^ tnat whatever the rights of 
the company. Re North Eleakob Gold 
Mining Company - - 10 L.R. 174 
Contributory — lAquidators* calls — Trans- 
fer — Laches, A, had transferred his shares 
to H. previous to a company going into liqui- 
dation. The transfer was lodged with the 
secretary by A,, but the directors did not 
register the transfer, and A, had no notice of 
the fact that H. had not been registered as the 
owner of the shares transferred until the liqui- 
dator notified him of his intention to place his 
name on the list of contributories. Held, 
that A, had not been guilty 'of any laches to 
debar him from having his name removed. 
Levi v. Wheal James Mining Company 

12 L. B. 26. 

, Limited Liability — Tower of directors to 

make call— Transfer. The directors of a com- 
pany had power to make calls not exceeding 
2s. 6d. per share atone time, except by censent 
of a special general meeting. In the Articles 
of Association there was also a power to the 
directors to refuse to register a transfer if the 
transferor were indebted to the company. 
There was nothing in the Memorandum of 
Association to warrant the provisos being made. 
Held, that the provisos were ultra vires, and a 
call made pursuant thereto did not constitute a 
debt so as to justify the directors" refusal to 
transfer. Re Devon Consols Company 

12 L. B. 167 

Bill of Exchange — Directors — Stamp, 

L. , a creditor of a company, addressed his bill 
of exchange to the initial letters of the company. 
The bill was accepted for the company by two 
directors, and the manager and the full name 
of the company was impressed opposite the 
signatures by an embossed stamp. On action, 
seeking to make the directors and manager 
personally liable for the bill. Held, that 
the name of the company was mentioned in 
the bill ; that the acceptance was by the com- 
pany and not by the defendants. Lindsay v, 
Walkeb - - - - 4 L. B. 106 

CsUls— Shares— Forfeiture. The Articles 

of Association provided that if calls were not 
paid within a certain time after notice, the 
shares in respect of which such call was due, 
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Company — continued, 

alioald be absolutely forfeited. Held, that the 
shares were not ipso facto forfeited, but that the 
forfeiture was at the discretion of the direc- 
tors. PoTOsi Mining Oompany v, O'Hal- 
LOBAN - - - - 4 L. R. 87 
Sufficiencf/ of Notice — Liquidation—Re- 
solution, A notice conyemne a meeting at 
which a resolution was passed to Toluntarily 
wind up the company, stated that the meeting 
would consider whether the company on 
account of its liabilities could continue its busi- 
ness. A proposal was made at the meeting 
that the company should be wound up yolun- 
torily. Held, that the notice sufficiently stated 
the object of the meeting at which the resolu- 
tion was passed. Inglewood Mining Vsn- 
TiTBB V, Price - - - 6 L. B. 2 

Order of Judge in Chambers — Ajppeal 

from. Under Uie Company's Act there is an 
appeal from an order of a Judge in Ohambers 
under section 34. Be Bismuth Oobipany 

L B., 1866, p. 87 
Amendment ofBegister of shares — Sum- 
mary Jurisdiction, The Oourt will not exer- 
cise its summary jurisdiction in disputed facts, 
but wiU direct an issue to ascertam the fact, 
or leave the plaintiff to his remedy by bill. 
Re Bismuth Company L. B. 1866^ p. 87 

See Equity Appeal. 

Company, Foreign — See Fobsign Com-' 

PANY. 

Oompensation — See Real Pbopebty Acts. 

Compensation Money — See Land Olacses 
Oonsolidation Act. 

Complaint— See Bill of Complaint. 
Compnlsory Winding -np — See Company. 
Concealment— See Insolvency. 

See Waste Lands Act. 

See Rdles of Supbeme Coubt. 

Condition— See Policy of Assubancb. 

See Ejectment. 

Of sale. See Joint Pubchabe. 

Alteration of. See Boatbace. 

Condonation— See Husband and Wife. 

Conflicting Assignments— See Chose in 
Action. 

Conforming to Insolvency Law— See In- 
solvency. 

Consideration — See Contbact. 

See Cheque. 

Inadequacy of. See Equity Appeal. 



Consignee — Damage^Property in Goods, A 
consignee of goods forwarded to him by an 
English principal for side on the terms that 
the consignor and the consignee should share 
the profit and loss, has a sufficient property in 
the goods to maintain an action on the hill of 
lading against the carriers of such goods for 
injury to the same while in transit. Davibs 
r. Jones - - - - 8L.E.127 

See Chabteb-Pabty. 

See Peihcipal and Agent. 

Consignor — See Pbinoipal and Aoert. 
Conspiraey— See New Trial. 
Constmetion of Will— See Will. 
Constmctien of Contract— See Cost Price. 
Consul — See Seryicb on Juries. 
Contempt — See Practice. 

Contract — Time for Payment — Receipt ef Bill 
of Exchange — Appeal, A contract was entered 
into for \hQ sale and purchase of stone at a 
certain price per foot, and the contract was 
contained in certain letters in which no men- 
tion was made as to the mode or time of pay- 
ment. Portion of the stone having been 
delivered, the plaintiff wrote to the defendant 
for a payment on account, and in reply the 
defendant sent the plaintiff a bill, <' hoping 
that it would suit," and a few weeb 
later he wrote stating that not having heard 
from the plaintiff he presumed that he 
had succeeded in discounting the bill. As a 
matter of fact, however, the plaintiff had not 
so succeeded, but he did not return the bill 
to the defendant. On action by the plaintiff 
for the goods delivered, for which the tnll was 
given, Held, that there was evidence that 
the stone was to be paid for on deliverjr ; that 
the plaintiff had received the bill, not in pay- 
ment, but for discount ; that those were ques- 
tions of fact and not of law, and hence they 
were questions for the court below. Bundbt 
V, Bond - - - - 9 L. B. 21 

OoodsSoldand Delivered— New Contrad, 

^.contracted with -B. for the sale to him of 
220 head of cattle, to be delivered at a specified 
time, the purdiase-money to be paid by bills. 
On the day appointed, B. delivered 154 head 
of cattie, which were accepted by his agent 
under protest and in part completion of the 
contract. Held, that such acceptance could 
not be deemed to constitute a new contract, 
and that A, was not entitied to recover on a 
quantum meruit the value of the 154 head 
until the bills under the orip^al contract 
would have become due. Gall v, Swinden 

6L.B.41 
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ContrSLCt— continued, 

Breach of— Statute of JF^auds, In an 

action for breach of contract, the agreement 
was as follows : — *' We, the undersigned, 
agreed to-day to bu^ Mr. MoLachlan of 
Charkntt's locks and pieces and skins for cash 
on delivery, namely, pieces, 6d. per lb ; locks, 
dd. per lb. ; skins^ 4^d. per lb. The above to 
be delivered at John Grice <& Co.*s stores^ and 
weighed by them before delivery. (Signed) 
J. & J. Jbffbies. October 16, 1880.'^ At 
the trial in the Local Court a nonsuit was 
entered, on the ground that the contract did 
not satisfy Section 17 of the Statute of Frauds, 
as it did Hot disclose the name of the seller. 
On appeal, Held, that the nonsuit was right. 
McLiCHLAN y. Jbffbies and Another, 
E.E., July 1,1881, 

— Implied — Wan-aniy, The plaintiff had 
Qgned Uie following agreement : — ** I, the 
undersigned, hereby having purchased at the 
sale this evening, at the Globe Hotel, Ade- 
laide, the right of catering and collecting the 
cate moneys of the enclosure known as the 
Quadniple, on the Old Adelaide Racecourse, 
on the 19th, 24th, and 26th days of May, 
1883, subject to the provisions and conditions 
as mentioned at the time of sale, &€." The 
following receipt was then handed to him : — 
** Received £400 for rights on May 19th, 24th, 
26th in Quadruple paddock." The conditions 
of sale were as follows : — •* Sale by auction, as 
advertised, for the forthcoming May Meeting 
(three days)." The races were advertised for the 
19th, 24th, 26th. On the 24th the races were 
postponed in terms of a rule of the Racing 
Club. On action for damages by plaintiff for 
breach of contract, Held^ that the stewards 
had the right of postponing the races, and that 
there was no warranf^ in the contract that the 
defendants would not postpone. Willis i7. 
Fkrby and Othees, R. R , Oct. 3, 1883. 

Constniction, The plaintiff and defen- 
dants entered into the contract contained in 
following letter from the defendants to the 
plaintiff :— " We will at once enter into an 
amalgamation of the newspapers called the 
Neue Deutsche Zeitunq emd Australische Zeitunf 
on the following terms : — 1st. All the plant 
and materials of the first- mentioned paper to 
be purchased by us at cost price of German. 
2nd. We pay cash for plant, &c., and then we 
pay £1,600, less the plant for cash, &c., as 
next provided. 3rd. Each subscriber's name 
of the first-mentioned naper to be kept in a 
book by Mr. Rieger, and we are to allow you 
lOs. a year each on such subscriptions until 
the balance of the £1,600 is paid either by 
this clause or by the book-debts, whiph we 
are to collect, or by both. Those subscribers 
who are also in our books not to be included 
in this clause. 4th. Mr. Rieger to be em- 
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Contract — continued, 

ployed by us as a compositor until the balance 
of the said £1,600 is paid, and to be allowed 
to do the books for your subscribers free of 
charge to you, and in his ordinary day's work. 
6th. In case Mx, Rieger dies you are to em- 
ploy such person in his place as you please, 
who shall nave access to our books and to 
those kept by Mr. Rieger for you. 6th. We 
pay the cost of the Almanac, so far as same is 
completed, and we are to have the full benefit 
of the same. 7th. This offer to remain open 
till Saturday." Held, that the '* 10s. a year 
on each of such subscribers'* was to be com- 
puted on the number of subscribers at the 
time of the contract, whether they afterwards 
continued to subscribe or not. SudhOlz v, 
Bassdow - - - - 14 L. R. 152 

When void as in restraint of trade. An 

agreement between coach proprietors for one 
not to run in opposition to the other for three 
years is good at law, not being in general 
restraint of trade. Even presuming it was 
intended to apply to any road in particular, it 
would not be such a general or unrestricted 
restraint of trade as would be illegal, as oppor- 
tunities would occur for the party bound not 
to run in opposition to carry on his trade on 
roads where he would not be in opposition to 
the other party to the contract. Rounseyell 
V, George - - - - -IL.R. 3 

Shw Buildings — Property in Ship as 

Built— Vuder the terms of a contract by M, 
to build a ship for B, Held, that the 
ship as built passed to J3., and that M, had 
no right to register himself as the owner. 
Bbay V, McDonald - - 1 L. R 20 

Alteration of. An agreement was signed 

by -4. at foot, after it had been read over to 
him, and subsequently his name was inserted 
in the body of the agreement. On an action 
brought against him for breach of con- 
tract, A. succeeded on the ground that there 
was no evidence to show that he was the party 
to the contract. Held, that the reading over of 
document and signature .by A, was evidence 
of his being party to the contract. Goss v, 
DUFFIELD - - - - 2 L. B. 81 

Breach — Appeal — Agreement — Corre^ 

spondence. The def endantjwrote to the plaintiff 
** We have the woolcarting from certain 
stations to let. Let it be understood that 
we don't keep these jobs open for your reply." 
The plaintiff replied, **I shall take W, 
station, let me luiow when to start. The 
defendant forwarded an agreement for signa^ 
ture, which the plaintiff signed. The agree- 
ment was as follows :—'* I, the undersigned, 
Tie to cart wool as long as required from 
to B, Held, that the subject of contract 
was the cartage of whole of wool from W., 
and that the defendant by forwarding the 

D 
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Company — coiUinued. 

ftgreement accepted the plaintiff's offer, the con- 
tract being contained not merely in the fupree- 
menty but also in the correspondence. Whit- 
TBLLu. Drew- - - - 7 L. B 151 

See NoRTHBRN Tkrritory Act. 

See District Ooungils Act. 

In Restraint of Trade — Consideration — 

A. sold to B. hia interest in his stock and 
business at C, and &t the same agreed not to 
engage in, or be in any way connected with 
the business of an earthenware dealer in the 
province. On action brought by ^. on the 
contract to recover the consideration money 
of the sale Held, that the agreement was 
void as being in restraint of trade, and — being 
an inseparable portion of the consideration for 
the promise by B — that the contract was 
wholly void. Futchkr v. Gaxl. 4 L. B. 64 

See Boat Racb. 

See Sale op Lands. 

See Masters and Servants Act. 

Executory. See Breach of Contract. 

For Sale of Land — Mortgage — Title — 

A, contracted with B. for the purchase of 

Eroperty to be paid for half by cash and half 
y credit for two years. A, discovered that 
the property was mortgaged, and refused to 
pay tne balance of the purchase money unless 
the mortgage was discharged, and sued the 
vendor for the sum of £10 paid by him by 
way of deposit. The amount secured by 
the mortgage equal to the balance of the pur- 
chase money was payable at the same date, and 
the vendor offered to obtain an undertaking 
from the mortgagees to convey to the pur- 
chaser on payment of their principal and in- 
terest as the same became due. JSeld, that 
the vendor showed a title, which was a 
sufficient compliance with Uie contract. Hay- 
ball V. Homer - - - 7 L. B. 62 

Breach^Damotges — A vendor of land 

who has, at the time of entering into a con- 
tract for sale, a ^ood title, but by Ms subse- 
quent acts incapaatatee himself from fulfilling 
his contract, is liable to the purchaser for the 
loss of profit that may be sustained as well as 
for legal expenses. Edwards v. Freeborn. 

11 L. B. 128 

For Sale of Shares — Broker, The 

defendant, a broker, told B, that he could let 
him have shares which he, ^.. had purchased 
from C, at a certain price nett to himself. 

B. replied that he would let him know 
directly, and immediately went to plaintiff, 
and as agent for A, verbally sold him the 
shares at A's. price with his own commission 
added. He informed ^ . of the sale, and A, 
expressed himself satisfied and told him to go 
to 0. and obtain the scrip. This he was 



Company — Gontinued, 

unable to do, and waited on the plaintiff with 
the defendant and C, introducing the defen- 
dant as his principal and C, as the defendant's 
seller. Defendant said the matter had been 
humbugged, but he still hoped to get the 
shares. He failed, however, and plaintiff 
bought other shares at a higher price and sued 
for the difference. Held, that there was 
no evidence of any contract for the sale of 
the shares by the defendant to the plaintiffl 
Wadham V, Wright - - 7 L. B. 48 

Agreement, The retaining possession 

of property agreed to be purchased is a 
bar to the recovery of the purchase-money. 
Jones v, Walters B-B., September 23, 1850. 

Breach of. The following agreenaent 

was entered into : — ** Sold to H. & Co. two 
stacks of hay containing say 90 to 100 tons, 
for £490. Deposit, £350; balance on carting 
away last load." Held^ that the words ** aay 
90 to 100 tors " were equivalent to " not less 
than 90 tons." Heward v Harris. 

K.B., Oct. 31,1864. 

Specific Performance — Statute of Frauds, 

R, undertook at any time during the season to 
purchase the wheat stored with him by ^. at 
Is. per bushel under the Adelaide quoted prioea 
at the time that the defendant's dispoaitioii to 
sell should be expressed. The quantitv of 
wheat delivered for storage by the plaintiff to 
the defendant was by both parties fixed at 870 
bushels. The plaintiff wrote offering 470 
bushels at 9s. 6d., beinsr a shilling less than tiie 
quoted prices. Heldy that there was a sufficient 
contract for the whole of the wheat to satisfy 
the Statute of Frauds ; that to satisfy the 
Statute of Frauds the_actual prices neadjHit 
be named. Cave ~ 

ruary 9, 1858. 

Oontradiction— See Dbbd. 



Kandall, B. B.» Feb- 



Oontribution—See Trusters. 

Contributors— See Company. 

Conversion *See Purchase on Credit. 

See Bill op Exchangtr. 

See Bill of Sale. 

See Administrator. 

Conveyance — SeeREAL Fbopebty Acts. 

Conviction — See Ownership of Stolbn 
Goods. 

The quashing of a conviction by a Court 

of competent appellate jurisdiction is net 
conclusive as to invalidity in action against 
persons for acta done under it. Boach v, 
McDermott - - - 2L.B.d5 
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^Coroner — Power to Fine and Commit — 
Common Law — Potders of Cowrt of Record, 
A coroner in South Australia has all the 
common law powers of a coroner in England ; 
is entitled when holding a Oourt to fine for 
contempt and commit on default, and is not 
liable to an action for such fine and committal 
A coroner's Court is a Court of Record. 

COMTN V, WiLLSHIKE - 9 L. R 161 

Oorporation — See Cebtiobari. 

LiabUity of in tort — Authority, A 

corporation performing a public duty with 
pablic funds is liable in tort for the negligence 
or malfeasance of its servants authorised to 
act in the particular matter. Llotd v, 
EscouNTER Bay Distbict Council. 

1 L. R. 121 
— B^-Law — Main JRoads, A corporation 
by-law made it unlawful to drive any cart, 
&Cf laden through the limits of its jurisdic- 
tion on Sunday. The defendant, who did 
not li?e within the corporation, drove a laden 
wa^on over one of their roads on Sunday. 
On conviction under one of their by-laws and 
ippeal. Held, that the corporation had no 
power by by-law to stop a high road, and 
that the conviction was bad. Tonkin v. 
Flemdjo - - - - 4 L. R. 71 

— See Abbitbatob. 

— By-Laws — Authority, The fourth sec- 
tion of the by-laws of the Corporation of 
Adebiide making it lawful for the city 
snrveyor to enter any building to search for 
inflammable suhstances^ &c., is ultra vires, 
DuRiEu V. Vosz - - - 5 L. R. 27 

— Sunday Trading. A corporation made 
a by-Uw prohibiting Sunday trading, and a 
tobacconist who kept his shop open on Sun- 
day for the purpose of trade was Hable under 
it Shakespeabe V, Stbieb 13 L. R. 175 

OostB—See Insolvency. 

— Matrimonial Catises Act — Wife^s costs. 
A wife who is unsuccessful in a nuitrimonial 
flmt, whether as petitioner or respondent, is 
not entitled to have her costs of and incidental 
te the hearing taxed as against her husband. 
HfiD V. Rbid and Clabk - 12 L. R. 124 

Appeal from Primary Judge, Where 

tbe Court on appeal had overruled the deci- 
non of a Primary Judge, but in their judgment 
made no mentien of costs, the Court granted 
them on motion to draw up a decree. Kan- 
MANToo Mining Company v. E., S., and A. C. 
B.^^ 2L. R.279 

— See Local Coubt, 

— See Cbbtiobabi. 

— See Husband and Wifb. 

— See Lands Clauses Consolidation 
Act, 



Costs — conixnutd, 

See Libel. 

See Pabtnebs. 

See Administbation. 

See Quo Wabbanto. 

See MisDiBECTioN. 

Cost price — Exti^aordinary price — Construe* 
tion. The plaintiff sold the defendant certain 
plant at <^cost price." Held, that the defen- 
dant was bound to pay what the plant actuidly 
cost the plaintiff, even though tne price paid 
by him was extraordinary. Sudholz v. Base- 
dow 12 L. R. 57 

Ooonsel — See Sequestbation. 

Court of Record— See Cobonbb. 

Payment out of. See Land Clausbb 

Consolidation Act. 

Covenant— Express and Lnplied. See Real 
Pbopebty Acts. 

Breach of. See Lessob. 

Creditor — See Sequestbation. 
See Civil Sebvice Act. 

Oriminal — Appeal. See Fobgeby. 

Charge. See Interpleadeb. 

Liformation. See Libel. 

Law. See False Pbetences. 

See Pbisonbb. 

See Pbesumption of Guilt. 

See Habeas Cobpus. 

- See Murder. 

Oriminal Law Consolidation Act, 1876— 
Section 397 — Case reserved — Discretion of 
Judge. Under Section 397 the reservation of 
any pointfor the consideration of the Full Court 
is purely discretionary. Regina v. Findley 

12 L. R. 56 

Appeal — Case, A Judge may, under 

Section 379, state a case of his own motion 
without being required by rule or order to do 
so. Regina v, Delavaux - 13 L. R* 43 

Forgery — Bills of Exchange — JRestitution 

of Money, N,, a prisoner, was convicted on his 
own confession of two charges of forgery of 
bills of exchange. An application was made to 
the Court by the prosecutors, from whom the 
prisoner had obtained the money by means of 
forged bills, under Section 222 of the Criminal 
Law Consolidation Act, for a restitution of 
the moneys. The order was made, subject to 
the opinion of the Court as to whether Section 
222 applied to a case where the prisoner was 
convicted of forgery and the money ordered to 
be restored was tiie proceeds of the forgery. 
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Criminal Law Consolidation Act, 1876— 
continued. 

Held, that under the sectioD in questieD for- 
gery^ is not an offence contemplated by the 
Legialature. In re Neustadt, R. B.y Apnl 17, 
1883. 

Crown — See Interpleader. 
Ranger. See Oertiorari. 

Crown Lands Consolidation Act—Married 
Woman — Title — Damages, A., a purchaser 
on credit of certain land from the Govern- 
ment, under the Orown Lands Consolida- 
tion Act, 1877, married B., but did not 
transfer to him or to any other person the 
land in question, nor did it appear whether B. 
was qualified to hold the same. C, aeon- 
tractor under Government, and by his contract 
authorised to remove gravel from Crown land, 
entered on the land, constructed a tramway 
and gravel-pit at an expense of £300, and 
removed gravel to the amount of 14,515 yards. 
The gravel at the pit's mouth wsa valued at 
Is. per yard. The tramway was constructed 
before the defendant had notice of the plaintiff's 
title, but the gravel veas removed after such 
notice. The agent of A, and i?., the plaintiffs, 
had shortly before the removal of the gravel 
offered to sell their interest as selectors of the 
vehole of the land for £250. On action by A, 
and B. for trespass, removal of gravel, and 
injury to trees and land, the jury found a 
verdict for £825 158., one item of which was 
made up of 14,515 yards gravel, at Is. per 
yard — the value at the pit's mouth— no allow- 
ance being[ made for the expense of construct- 
ing the tramway and gravel-pit, which were 
necessary to render the gravel available. Seld, 
that the plaintiffs had sufficient title to enable 
them to recover ; that there must be a new 
trial, unless the plaintiffs consented to reduce 
the damages by £300, the cost of the tramway 
and gravel-pit. McCabty v. Brook 

14 L. R. 133 

Crown Lands Leases— Leases of Crown 
lands issued under Act 5 of 1867 are not ipso 
Jheto records although under the great seal of 
the province, and therefore, scire facias is not 
applicable in proceedings to revoke or cancel 
such leases. Reqina v. Hughes - 1 L. R. 143 

Cmelty — See Husband and Wife. 

Curator of Intestate 'EBtates—Midence of 
Heirship— Or d^ for Conveyance— Practice, 
The Supreme Court has no power to order a 
conveyance of the real estate of an intestate 
vested in the Curator of Intestate Estates to 
one claiming to be heir-at-law, even though no 
adverse claims be set up until the qaestion of 
heirship has been tried by a jury, and the 
proper course for such claimant is to establish 
hie title in an action of ejectment, or by proceed- 
ings in equity, when an issue would be directed. 



Curator of Intestate Estates— con^mued. 

Affidavits in support of any proceeding» 
before the Supreme Court in its testamentary 

i'urisdiction, must, since Act 11 of 1867, be 
leaded *' In the Supreme Court Testamentary 
Causes Jurisdiction,'* and affidavits not so 
headed cannot be admitted as evidence in such 
proceedings. In re James WnrrTAKBB, de- 
ceased - - - - 8L.R. 45 

Chose in Action— Act 6 of 1860— ^d- 

ministration Bond — Assignment, The curator 
had power, under Act 6 of 1860, making 
choses in action assignable, to assign a bond 
given to him in his public capacity by sureties 
for the due administration of the estate of an 
intestate, and the assignee is entitled to sue 
thereon. Cooper v, Sthapp and Coleman 

4 L. R. 115 
Custody of Children— See Equtty Act. 

of Goods — See Intbrpleadbb. 

Customs Act — Forfeiture of uncustomed 
goods — Jurisdiction of Local Gourts — Defect 
in information — Discrepancy — Certiorari, A 
conviction of concealing goods under the Cus- 
toms Act will not be invalidated by any defect 
in the information or discrepancy between the 
information and the conviction. Special Ma- 
gistrates have no jurisdiction to forfeit goods 
under the Customs Act where the value of 
such goods exceeds £100. Clause 233 does 
not require notice to be given to the Crown 
Solicitor before the issuing of a writ of e«r- 
tiorarif but it is sufficient if such notice be 
left at his office four clear days before the writ 
is returnable. Reoina v, Lowman 

5L. £.83 

Under the Customs Act, No. 34 of 1876, 

the word chicory includes the raw chicoiy 
root. Fowler v, SANDBBfiON, B. R., Septem- 
ber 6, 1881. 

Custom of TvBde— Agent— 'Princ^al, An 
agent having a general authority to sell mi^ 
do 80 according to the usage of the tradOf 
although the principal may not know of such 
usage. CoLLisoN v. FisheR) B. R., October 
27, 1867. 

Damages — See Consignee. 

See Impounding Act. 

See Seduction. 

See BoATRACB. 

See Trespass. 

See Lessor. 

See Coach. 

See Crown Lands Consolidation Act. 

Measu>re of Goods received for the benefit 

of all concerned. Certain bales of wool were 
shipped on board the defendant's barge Venus 
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Damages — continued, 

for dispatch by the ship J^marUf then loading 
for Jiondon. Through the negUgence of the 
defendant, part of these bales became sub- 
merged on the passage, but were partially 
recoyered through the exertions of the plaintiff s 
oTerseer, who expressly stipulated that they 
'' were so to be recovered for the benefit of all 
coDcemed.'' Some time was occupied in 
recovering the wool and rendering it fit for 
transport, and while the undamaged portion 
of wool was shipped by the Timaru as origi- 
nally intended, the portion which had been 
submerged and recovered did not arrive in 
London till some months later when a rise 
had taken place in the wool market, and the 
consequence was that the submerged wool 
realized a higher price than that which a> 
rifed by the Timaru, Held (Hanson, Chief 
Jnstice, dissentiente\ that the plaintiffs were 
entitled to recover the value of the lost bales 
estimated at the market price of wool at 
Goolwa at the time when they would have 
arriyed but for the negligence of the defen- 
dant, and that defendant was not entitled to 
be credited on account with the increase of 
price actually realized on the recovered bales, 
orer and above what they would have realized 
bad they arrived in due coarse,ile8S the cost of 
recovering and re-packing. Miles v. King 

8 L. B. 202 

Baalers— On the sale of a chattel by a person 
not being a dealer in the particular kind of 
chattel which was the subject of sale, no war- 
lanty of title arises under ordinary circum- 
8tan^ DsuELL v. Johnstone. B. B.i May 
29,1860. 

Death — Presninption of— See Husband 
AND Wipe. 

Debt— See Member of Pabliament. 
— See Company. 

Debtor— Adjudication on Petition of— See 

Insoivency. 

Deceit— See New Trial. 

DecrejB of Primary Judge— J/jgeoZ to Privy 
umnciL A decree of a Primarv Judge unless 
appealed against to ' the full Court is a final 
Judgment, from which appeal lies to the 
Privy Council. Giles v. Woolridge 

13 L. B. 185 

Deed —Paro^ aareement — Contradiction- 
Local Court, A deed was executed for a lease 
and it was agreed between the parties that in 
conaderation of the defendant consenting to 
the msertion of certain covenants in such 
lease, the plaintiff would allow him the first 
quarter's rent On action for the first quarter's 
rent, the Local Court found for the defendant, 



Deed — coniiymed, 

but on appeal, Held, that the narol agree- 
ment contradicted the deed and therefore 
was inadmissible. Fullartok v. O'Lbary 

5 L. B. 3 

Of Assignment — Time for Setting Aside, 

The Court of Insolvency may declare a deed 
of assignment made under the provisions of 
Division 6 of the Insolvency Act of 1860 
fraudulent and void at any time within four- 
teen months from the date of its execution. 
lie Burley - - - - ' 5 L. B. 5 

See Insolvency. 

Of settlement. See Company. 



Defalcation— Notice of. 

Assurance. 



See Policy op 



Default — See Administrator. 

See Purchase on Credit. 

See Administration Bond. 

Defect in Information— See Customs Act. 

Demise Void— See Administration Bond. 

Demurrer — Attestation of Conveyance — 
False Representation, A person attesting the 
execution by a vendor of a conveyance of 
property of which he knows the vendor is 
not the owner does not thereby render him- 
self liable to proceedings for false represen- 
tation at the suit of the vendor. Cock v. 
Small - - - - 5 L. B. 44 

See Divorce. 

See Chartbr-Party. 

See Insolvency. 

See Malicious Prosecution. 

See Practice. 

See Impounding Act. 

See Equitable Plea. 

General, A declaration against a Dis- 
trict Council for damages occasioned through 
obstructions allowed to remain on a roiMl, 
stated that the road was under the care and 
management of the District Council, but did 
not aver that it was a district road within the 
meaning of the District Councils Act of 1868. 
General demurrer on the ground of such non- 
averment overruled. Qraham v. Saddle- 
worth District Council - 9 L. B. 159 

Set off. To a claim for work and labour 

done, the defendant pleaded, amongst other 
things, that the plaintiff and one Gerard con- 
tracted with the Bank of South Australia 
to build certain premises for £2,010 14s., and 
afterwards entered into a sub-contract with 
one Techritz by which he was to do the 
plasterer's work for £1,100. That the bank 
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Demorrer—cmitinued, 

paid to the plaintiff and Gerard on account of 
the contrpct £350, of which sum they paid 
£220 to Techritz, and retained the balance. 
That the plaintiff and Gerard being unable to 
carry out the contract, it was agreed between 
them, the bank and defendant, that in con- 
sideration of the bank and plaintiff and 
Gerard paying the defendant £57 168. in 
equal shares, and in further consideration of 
of the plaintiff and Gerard assigning to tbe 
defendant the £910 14s. for the carpenter's 
work and the bank undertaking to arrange 
with Techritz and pay him the balance of his 
contract price of £1,100, that the defendant 
would undertake and carry out the contract 
instead of the plaintiff and Gerard, and would 
pay to the latter £135 lOs. for the work and 
materials already done and provided by them. 
That at the time of such last-mentioned 
agreement the plaintiff had no notice, and was 
wholly unaware that the plaintiff and Gerard 
had already received and retained £130 on 
account of the carpenter's work, and the 
defendant claimed to set off the £130, On 
demurrer — Held, that the above plea was 
good. McOLoaY v, Bundey - 14 L. R. 168 

Deposit of Certificate— See Real Property 
Acts. 

Depositions — See Malicious Prosecution. 

Deprivation of Land-^See Real Property 
Acts. 

Depreciation of Property— See Petition. 
See Power of Attorney. 

Desertion— See Husband and Wife. 
See Divorce. 

Destitute Persons' Relief Act^IUegiti- 
mate Child —Maintenance — Justices Act, 6 
of 1860, Section 13— Ce7'tijicafe of Dismissal 
—-Subsequent Information — Justices* Protec' 
tion Act, 1849 — Mandamtis. The provisions 
of Section 23 of Act No. 6 of 1850, relative 
to certificates of dismissal, are not applicable 
to informations for maintenance laid under the 
Destitute Persons* Relief Act. 1872, and 
justices are bound, notwithstanding the pro- 
duction of such a certificate, to enquire into 
any subsequent information for maintenance 
in respect of the same destitute person, and a 
mafidamtts will lie to compel justices who^ in 
consequence of the production of such certifi- 
cate, have refused to enquire into such sub- 
sequent information, to hear and determine the 
same. The Justices' Protection Act, No. 9 
of 1849, is not applicable under the above 
circumstances. Gilbey v. Stanton 

14 L. R. 64 

Affiliation, Under Section 14 of the 

Destitute Persona Act, 1881, J. sued Jf. forthe 
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Destitute Persons' Relief Act— conUnwd. 
maintenance of an illegitimate child. In cor- 
roboration of J.^s evidence as to the paternity, 
her mother was called. Held, that under the 
Act this was not " other and independent 
testimony.** MrrcHKLMORB v, Jackson, B. 
R., June 12, 1883. 

Illegitimate Child— Proof of Paternity 

— Evidence. The evidence of patemitv under 
Act 12 of 18G6-7, Section 14, in corroboration 
of that of the mother, must be of circum- 
stances which happened about the time of the 
intimacy which led to the birth of the child. 
Wakken v. Howson - - 4 L. E. 6 

Determination of Proceedings— Averment 

of. See Malicious Pbosbcution. 

Destruction— See Will. 

Devisee — See Ceetificate of Title. 
See Real Peopebty Acts. 

Direction (Judges)— See New Trial. 

Directors— See Company. 

Discrepancy— See Customs Act. 

Discretion- See Licensed Victu allies 
Acts. 

Of Jud^e. See Crown Lands Con- 
solidation Act. 

Discount — See Bill of Exchange. 

Dishonour— Notice of. See Company. 

Dishonoured Aeceptance— See Banees's 
Lien. 

Dismissal Certificate of— See DESTinm 
Persons Relief Act. 

Dismissal of bill for want of prosecutimi 

— See Practice. 

Dispute— See Valuators. 

Dissolution— See Company. 

Dissolution of Marria^re— See Husbhtd 
AND Wife. 

Distillation Act, 1857-58— Cer^M>ran. Uuder 
the Distillation Act 1857-8, a licence granted 
is not a licence to the person holding it, but 
to the still. In re William Humberstonb. 

Daly's Magistrates' Quide (appendix). 

Disposing of Spirits. The using of 

spirits for the purpose of fortifying wine is 
not a disposin"^ of such spirits within the 
meaning of Section 7 of the Distillation Act, 
No. 16 of 1857-68. The words " dispose of " 
mean dispose of by sale or other analogous 
means, as barter, loan, or gift. RsoiNAf. 
Smart. 

Daly's Magistrate^' Quide (appendix). 
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JiislttBBB— Excessive charge — Act 57, George 
III. 93. Imperial Act 57, George III. 93, 
regulated the charges for levying diatress and 
retaining posseasion, empowering Josticea to 
adjudge treble the amount taken by a bailiff 
in excess of such charges, is not in force in 
this proyince. Dalbybcflb v, FAntCLOUGH 

10 L. B. 90 
^^ See Landlord and Tenant. 
See Real Property Acts. 

~^ Illegal — Special case — Rent due — Evi* 
dence. A special case stated : — That the 
defendant^ Deing the plaintiff's landlord, 
seized under a distress warrant certain tools 
and utensils of the plaintiff, used by him in 
the way of his trade as a wheelwright, but 
Bot in actual use at the time of seizure ; that 
without taking such tools and utensils there 
were not sufficient goods on the plaintiff's 
premises to satisfy the distress. The question 
sabmitted was whether on the above facts the 
Beizore was lawful. Held, that as there was no 
evidence that any rent was due, there was no I 
JQstification for the distress. Endersby v, 
Thwaites - - - - 12 L. B. 9 1 

District Councils Act-^ale of land \mder. 

See Application for Order. 

Alteration of Road. Notice of inten- 
tion to alter a road was published by a 
District Council as Commissioners of Roads 
in the Gazette, but did not state the 
particulars required by Section 47 of Act 17 
of 1852 in not giving the names of the owners 
and occupiers of the land to be taken, nor did 
it describe the tenants, but merely indicated 
the diiectioB of the road. Held, that the pro- 
ceedings were bad. Ferrett v. District 
Council of Anoaston, B. R., December 3, 
1857. 

Power of Justices to imprison an ex 

Officer, Two or more Justices have power 
under the District Councils Act, 10 of 1868, 
section 173, to order an ex-officer of a district 
council to deliver up any property or effects 
of the council in his possession, and to name 
a time and place in such order for such deli- 
very, and a person, not necessarily an officer 
of the distnct council, to whom the same 
aball be delivered ; and in default of compli- 
ance with the order, have power under section 
174 to order such officer to be imprisoned for 
such non-compliance. The quashing of such 
an order by a court of competent appel- 
late jurisdiction, is not conclusive as to 
the invalidity of the order in an action 
against persons for acts done under it. R., 
a late clerk of the Clare District Council, 
had been ordered by the defendants, sitting as 
Justices of the Peace, to deliver up books, 
documents, and keys belonging to the council, 
to one of the members of the council, at the 



District Conncils Act—continued. 

council room, at a time named, and the order 
not having been complied with, made an order 
for the imprisonment of R., under which he 
was taken into custody. The order purported 
to be made under Act 10 of 1858, section 172, 
and both it and the conviction were subse- 
quently quashed on appeal, by the Local Court 
of Adelaide, on the ground that the section did 
not contain any power to order the delivery 
of keys. The 173rd section of the same Act 
authorizes Justices to adjudicate on claims to 
any property and effects of a district council, 
not duly accounted for hj any of its officers, &c. 
On an action for false imprisonment, brought 
by R, against the defendants, the question 
being whether or not the Justices had acted in 
excess of their jurisdiction, it was Held — 
1st. That the quashing of the order and 
conviction by the Local Court of Adelaide was 
not conclusive in the action as to their being 
in excess of jurisdiction. 2nd. That sec- 
tion 173 of Act 10 of 1858, authorized the 
acts of the defendants, and the order and con- 
victions were, therefore within their jurisdic- 
tion. 3rd. That though the order and convic- 
tion purported on the face of them to be made 
under the 172nd section, under which they 
could not be sustained; yet, as the 173rd 
section contained a sufficient authority for 
such an order and conviction, they could be 
supported under that. Roach & MacDer- 
MOTT & Others - - - 2 L. B. 35 

Order for Sale of Land — Notice — 

Minute Book, Before any land can be sold 
for arrears of rates under the Act notice must 
be published in the Government Gazette, con- 
taining the name of the owner with the 
amount of such arrears and the dates on 
which they became due, in addition to a 
notice to such reputed owner ; but yet, where 
no owner is known to the council, an order 
will be granted, although the notice shall 
not have been so addressed nor such particu- 
lars specified therein. But where the land so 
intended to be sold has been misdescribed in 
the order, such order will be discharged with 
leave to apply for a new one. Re Glanville 
District Council - - 6 L. B. 117 

Acts No. 11 of 1849 and 5 of 1856-6— 

Extension of Boundary, The Governor has no 
power under Act No. 6 of 1855-6, on petition, 
to add to the lands of a muDicipal corporation 
land already included in the boundaries of an 
existing district council. Corporation op 
Glenelg v. West Torrens District Coun- 
cil - - - - - 12L.B. 117 

Of 1858— Or(ier for Sale of Land^ 

Primary Judge — Exparte Application — 
Ownei' — Reputed Owner. Where Q. was 
the owner of land and B. the reputed owner, 
Q. was applied to for arrears of rates, but 
declined to pay them. Notices were inserted 
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District Conncils Act — couHnued. 
in the Government Chzette setting oat B, as 
the reputed owner. Q. subsequently offered 
to pay, but his offer was declined. Q. having 
obtained a rule to set the sale aside. Held, 
that he had deprived himself of all equity. 
In re District Council of Glanvillb. 

8 L. B. 38 
See Real Property Acts. 

Contracts, Section 98 of the Act of 

1858 does not require all contracts of the 
District Council to be in writing, but merely 
provides for the mode of execution of con- 
tracts which must be in writing. Watson v. 
District Council of Penola 5 L. B. 134 

Chairman — Liabilitif, A District 

Council is not liable for services rendered to 
a sick person pursuant to orders given by the 
chairman of the local Destitute Board, he 
being also chairman of such Council, nor will 
an order of the Council for such purposes 
bind the funds of the ratepayers. Pbarce v. 
District Council of Narracoortb. 

11 L. B. 49 

Divorce — Proof of Marriage, On the trial 
of a suit for dissolution of marriage, the 
petitioner relied for proof of marriage on the 
evidence of a person that the petitioner and 
respondent left a certain place together for 
the purpose of proceeding to a Registrar of 
Marriages, with a view to being married, and 
that they subsequently returned and lived 
toother for a number of years as husband 
and wife, and were generally reputed as such. 
Heldf that the marriage was sufficiently 
proved. Slater v. Slater - 2 L. B. 77 

Adultery — Desertion— Demurrer. In a 

suit by the husband for dissolution of marriage 
on the ground of adultery, the wife pleaded 
desertion, to which the petitioner replied by 
alleging incontinence before marriage. Held, 
on demurrer, that the pleading admitted the 
desertion of the petitioner, and that the 
judgment must therefore be given for the 
respondent. Brice v, Brice - 2 L. B. 108 

DiTulging — See Telegraph Act. 

Documents — See Production of. 

Donatio Mortis Oaosa—See Acceptance. 

Dower — Bight to. See Acceptance. 

Drainage — Adjoining Drains. A ditch tra 
versing at ri^ht angles to a road laid con- 
tiguous to such road, is not a drain adjoining 
such road within the meaning of Clause 116 
of the Main Roads Act, 1874, and the Main 
Roads Beard has no power to divert the 
drainage of the road into such ditch. Elder 
t. Board of Main Roads - 10 L. B. L90 



Dramatic Anthors— 2>t>m6»/% of Bight 
of Representation, By an agreement between 

B. and O, it was agreed that in consideration 
of the payment on the signing thereof of £1 
and the agreement on the part of C, thermn- 
af ter contained, B, should grant and give to 

C, for the space of three years from the date 
thereof, the sole and exclusive right of repre. 
senting or performing, and of granting 
licences for the representation or performanoe 
in Australia and New Zealand respectively, 
but not elsewhere, of certain dramas of wiiicfa 
B» was the author, upon such terms in all 
respects as C, should think proper, and in con- 
sideration thereof C, agreed to pay and remii 
regularly to B, one ha& of all sums of mon^ 
received by him in respect of the ezeroise of 
rights, it being further agreed that such right 
should not in any case be exercised for any 
other than a consideration in money, and tiiat 
no gain or loss consequent upon the exerciee 
of the right in any one instance should be set 
against the gain or loss in any other instance. 
Subsequent!]^ the defendant, a proprietor of a 
theatre, having, without the licence of C, 
performed and threatened to repeat the per- 
formance of one of the dramas mentionea in 
such agreement, and C, having thereupon 
filed a bill praying for an injunction to re- 
strain the defendant from so doing. Held — 
First, that the agreement was a licence only 
from B, to C, and not an assignment. Second^ 
that a right of representation is indivisible 
and cannot be assigned in part, and therefore 
that the agreement, even if it were an assign- 
ment, was void. Coffin v, Solomon. 

2 L. B. 83 

Duties— Change of. See Policy of Assub- 

AUGB. 

Easements — See Kbgistbation Act. 

Education Act — Lands Clcmses ContoU^ 
daiion Act, 1847 — Possession for 20 Ye€Kr9 
— Persons under Disability — Payment ofPur^ 
chase-money — Notice— Estoppel, P. took pos- 
session of certain lands on July 17, 1858, and 
remained in undisturbed possession until June, 
1877. In March, 1877, the CouncU of Educa- 
tion gave him notice that they required to 
purchase or take the allotment, and being 
unable to agree as to the price, the amount 
was settled by a special jury at £300. The 
Council of Education beinn: dissatisfied with 
the title, paid the purchase-money, under the 
direction of the Master of the Court, into a 
bank to the credit of P., or other persons in- 
terested in the land, and thereupon executed 
a deed-poll, vesting the land in themselves 
under the provisions of the Lands Clauses 
Consolidation Act, and by virtue of which 
they demanded possession from P. P. then 
petitioned for payment to him of the monay; 
setting out the above facts, and that he was 
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Education Act— continued. 

not aware of the right of any otherperaon to 
the land. Meld, that the Oouncil of llducation 
had Tested in them, by virtue of the deed- 
polly such interest in the land only as was 
Tested in P. ; that there was nothing to show 
that the objection to the title had not been 
removed by the 20 years' possession of P., and 
that P. was entitled to be paid the money. 
In re bfQua - - - 12 L. B. 139 

See Will. 

ejectment — See Real Pbofbbty Acts. 

See MOBTGAGE. 

— See Lessor. 

— Possession. When there are two persons 
exennsing acta prima facie, showing a right to 
a property, the evidence Is in favor of the 
penoQ with the title. Hatswell t^. Ladd 

L. B., 1866, p. 49 

— Mortgage — Estoppel. In ejectment by 
mortgagee against the widow of the mort- 
gagor, &e defendant is estopped from setting 
up any incapacity on the mortgagor's part 
which would invahdate the mortgage. Wateb- 
H0U8B V, Wbstphail - - 6 L. B. 1 

Mortgage — Misdescription. In ejectment 

by the mortgagee against the mortgagor, the 
hitter set up that the action would not lie in 
consequence of a misdescription in the property 
couTeyed. It iras shown that at the time of 
the mortgage the mortgagor pointed out to 
the mortgagee that the land nad been con- 
Teyed to him under the same description as in 
the mortgage. Held, that the plaintifis were 
entitled to recover. Letchtobd v. Fbatne 

6 L. B. 107 

— ;• Practice — Equitable Pleading. An 
equitable plea cannot be pleaded in an action 
for ejectment. Dte:b v. Elliot - 4L.B.128 

Lease. During the currency of a lease 

from L. to 8., L. agreed by agreement not 
under seid, to extend the term for one year, 
on condition that certain improvements were 
made by 8. At the expiration of the lease, L. 
brought an action of ejectment against 8. to 
recover the land, and S, rested his defence on 
the agreement for a year's extension of the 
term. Seld, that the second agreement need 
not be under seal. Livinqstone v. Sutheb- 
i^i> 2L.B. 283 

Employe — See Policy of Assubance. 

EncmnbranceB — See Real Pbofebty Acts. 

Endorsement of Warrant— See Habeas 
Corpus. 

Enrolment of Certificate— See Poweb of 

Attorney. 
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Entry — See Lakdlobd aio) Tenant. 
See Real Pbopebty Acts. 

Equitable Assignment— See Iin^BPLEADEB. 

Equitable Plea — See AnMnosTBATioN Bond. 

Striking Out— Demurrer. To an action 

for breach of covenant in a conveyance of 
certain land, the defendant pleaded that as 
regards the portion of the land in respect of 
which the alleged breach arose, the same had 
been included by mistake ; that there never 
was any consideration for the conveyance of 
the allotment, and that the real agreement 
between the parties had been performed. 
Seldf that the pl^ntiff was not entitled to 
have these pleas struck out, but that his proper 
course was to try their validity by demurrer. 
UoDOKiss V. Feathebstone - 12 L. B. 54 

Equitable Pleading— See Ejectment. 

Equitable Bights— See Ambndbient. 

Eqxdty—Belitf— National BanJc^Merchant 
8hipping Act — Mortgage. The plaintiflfB 
^assignees of an insolvent) alleged in their bill 
that the defendants, being a bankingcompany, 
incorporated, Ace., by the National Bank Act, 
1859, had, in violation of Section 7 of that 
Act, taken from the insolvent as security by 
way of mortgage, a certain ahip, the property 
of the insolvent, to secure a present advance^ 
and that the defendants afterwards seized and 
sold the ship under the mortgage. The prayer 
was for a declaration that sucn seizure and sale 
was illegal, and that the defendants be ordered 
to payi;the value of the ship, with interest, 
Ac, for the loss of possesion. Held, that 
the bill disclosed no case remediable in equity, 
an action at law for wrongful seizure, &c., 
being the proper course. Ohebby v. The 
National Bank - - - 4 L. B. 137 

Equity ActtlSffl^Prifnarif Judge— Original 
and Statutory Jurisdiction— Custody qf 
Infant Children— SectioBB 7 and 8 of the 
iiquity Act, 1866, confer upon the Primary 
Judge the same powers, &c., as are vested in 
the Lord Chancellor of England, but these 
powers refer only to such as belong to the 
original jurisdiction of the Lord Chancellor, 
and do not extend to jurisdiction hj virtue of 
statutes not adopted m this province. The 
Primary Judge has no jurisdiction to make an 
order under 2 and 3 Victoria chapter 64 with 
regard to the custody of infant children. In 
re Johns - - - - 7 L. B. 101 

Rules— Time for Appearance— 8everal 

Defendants. Of two defendants A. and -B., A. 
resided at Adelaide, and B. at a distance of 
200 miles. A writ of summons, endorsed on 
the bill of complaint, required A. to appear 
within eight days, and B. withiu sixteen days. 



Digitized by LjOOQ IC 



X 



( w ) 



DIGEST OF CASE& 



( 62 ) 



Equity Act^ l^l—cwUinued, 

Held, that the writ WM quite regular in pro- 
YidlDg two distinct times for appearaoce. 
BsANv. Dalet - - - 7L. &. 95 

Revivor — Order — Service. Under Sec- 
tion 46 of the Equity Act, 1866-7, where a 
suit is abated by reason of the insolvency or 
death of one of the defendants a common 
order to revive the suit may be obtained, and 
such order or any notice thereof need not be 
served on the other defendants to such suit. St. 
George v. Burnett - - 9 L. B. 109 

Ati€tchment, Under the Equity Act 

attachment cannot issue against a defendant 
for not putting in an answer until twelve 
days after appearancei he having by B^e 3, 
chapter 9; thai time to demur. White v. 

Taylor 5L. E.43 

Appeal to Privy Council from Decision 

of Primary Judge, Under the Equity Act, 
1866 67, the iSupreme Court has no juhsdiction 
to grant leave to appeal direct to the Privy 
Council from a decision of the Primary Judge. 
Giles v. Wooldridge - - 13 L. &. 87 

Eqnity A'pgeal^Iteversionar^ Interest^ 
Sale — Inadequacy qf Consideration — 
Drunkenness— Undue Influence — Misrepre- 
sensation — Fiduciary Relation — Fraud — iill 
— Pleadings — Costs, A testator devised and 
bequeathed all his estate to trustees in trust as 
to portions of his real estate for his widow 
and daughter respectively for life, and upon 
further trust to pay certain annuities, amount- 
ing in the whole to £650 per annum, to his 
widow, daughter, and daughter-in-law, and 
subject to such annuities and life interests in 
trust as to four-fifths of the estate for his 
gpoidchildreQ, of whom there were fourteen. 
The testator empowered his trustees to set 
aside such portions of his trust estate as they 
might deem sufficient te answer Uie annuities, 
and to divide the remainder. Prior to Sep- 
tember, 1877, the trustees had in exercise of 
the above power divided amongst the testator's 
grandchildren sums amounting in all to 
£1,660 to each of them. Plaintiff and defen- 
dant were two of the grandchildren of the 
deceased. In September, 1877t the plaintiff 
then being as the Court then found from the 
evidence, which was very conflicting, ** A 
dissipated, improvident, penniless man, entirely 
under the influence of the purchaser," sold to 
the defendant for £150 his share in the above 
estate, then worth £2,600, and subsequently 
executed a formal assignment of such share. 
The plaintiff's bill set out that the defendant 
had, at the time of sale and purchase, alleged, 
and the plaintiff believed that it was the next 
instalment, payable in respect of the share 
which the defendant was purchasing ; also that 
the defendant had nusrepresented the value of 
the share, but did not allege that the plaintiff 



Equity Appeal— con^tmced. 

had been influenced by such nusrepreeentatioB 
nor contain any reference to the sale-note on 
the 6th September, nor offer to pay interest on 
the purchase meney to the defendant. The 
Primary Judfre having ordered the sale-note 
and assignment to be delivered up and can- 
celled. Held (affirming his decree) thatths 
share or interest sold was a reversionary in- 
terest within the meaning of the decided cases, 
and that the onus lay on the defendant of 
proving that he had ffiven full value ; that 
even if the interest had not been reversioDaiy 
the plaintiff was entitled under the circum- 
stances to have the transaction set aside ; that 
the sale-note and assignment must be delivered 
up and cancelled, but owing to the loose and 
inexact statements in the bill of complaint, 
the plaintiff was disallowed his costs of the 
appeal. Dobson v. Dobson - 13 L. B. 137 

Equity— Want of. See Bill op Complahjt. 

Estate During Widowhood— See CsKixn- 
CATE OF Title. 

Estoppel— See Ejectment. 

See Real Pboperty Acts. 

See NoBTHSEN Tb&bitoet Acts. 

See Educatiok Act. 

See Watbb Supply. 

See New Tbial, 

See In SOLVENCY. 

Evidence— See Libel. 

— See Bbeach op Contbact. 
See Cheque. 

See Licensed Tictuallebs Act. 

— See Mabbllqe Act. 

See Tbespass. 

In action for work done as a aervant, the 

engagement being made by a person repressnt- 
ing himself to be agent of the defenduits, the 
agency was sought to be proved bjr the plead- 
ings in another case, and the evidence was 
rejected. Held, properly so. McKinlay v. 
K. A. Company - - - 3 L. B. 135 

And so, where the plaintiff sought to 

prove that the present and a previous action 
were brought for the same thing by a letter 
written by the defendant's solicitor, withoutpre- 
judice, the evidence was rejected. Held, that 
the rejection was proper. McKinlay v. N. A. 
Company (Supra J, 

See Administbation Bond. 

See Cubatob of Intestate Estates. 

See New Tblax. 

See Malicious Pbosecxttion. 
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Evidence — eontiwued. 

— See Husband and Wife. 

— See Abbitratob. 

— See Destitutb Persons Relief Act, 

— See Pbimabt Juboe. 

— Persons jointly indicted cannot give eyi- 
deoce for or Hfirainat each other. Qoods v. 
Hellteb - - - - - 4 L. B. 59 

— Hearsay. Evidence to support a donatio 
mortU causa must be perfectly dear, and a 
yerdict in fayor of the gift on evidence in 
which there is the slightest ambiguity will be 
Bgaisflt the weight of evidence. Wood v, 
BoBSETs 5 L. B. 12 

— See Perjuby. 

— See Public Health Act. 

Excessive Gharges— See Distress, 

Ezecntion by Attorney— See Insolvency. 

— Sale by Btdliff . See Local Court. 

Execators — Mi^'oinder — Indemnity, One 
OBcator has a ru?lit to bring an action in the 
oime of himself and co-executor, notwith- 
itiadiog any objection of the latter, though 
the objecting executor may be entitled to an 
indemnity. Hewitt v. Cahill 10 L. B. 183 

— Bemuneration of Commission, The fact 
that a legacy is giveo by the will to the execu- 
tors will not disentitle them to compensation 
for Bornces, but the Court may consider 
whether the lesracy is sufficient remuneration. 
In re Taylor - - - 1 L. B. 13 

Executory Contract — See Real Property 

Act. 

Exemption from Service on Juries—See 
Sekvice on Juries. 

Exparte Application — See District Coun- 
cil Act. 



False Declaration— See Waste Lands Act. 
False Imprisonment — See Arrest. 
— • See Dbxurrer. 

False Pretences— See Insolvency. 

— Statement of. It is not a sufficient state- 
ment of a false pretence to say that the pri- 
loner had represented that he could and 
would obUun certain lands for the prosecutor. 

^KiNQ IL. B.86 

■ — Obtaining Money on Credit. A prisoner 
WB8 bdicted under Act 7 and 8 George IV. 
with obtaimng money under false pretences. 
It was shown that the defendant had obtained 
luge Bums of money from the Bank of South 
Australia by representingthat he had purchased 



( W ) 



False TretenceE'-continued, 

500 tons of flour at low prices, and the directors 
authorised an overdraft. Held (following 
Bex v. Wavell), that the mere statement by 
the prisoner alone was not sufficient to warrant 
the conviction, but it must be connected with 
an engagement to deposit the flour with the 
bank. Reoina v. Collison, B. B., June 10, 
1858. 

Obtaining Goods on Credit. Y, was 

convicted on an information with having un- 
Uwfully, knowingly, and by false pretences, 
obtained from P. 340 sheep, &c. It was 
shown that the prisoner had boasted that he 
was a man of means, and had thus obtained the 
sheen, &c., on cre^t. It was contended that 
HS the warrant of commitment did not aver 
that the prisoner intended to cheat any one, he 
was entitled to his discharge. On behalf of 
the Crown, Section 121 of the Local Court Act, 
1861, ** No conviction, sentence, &c., shall be 
ouashed for want of form, &c.,'' was cited. 
Held, that the prisoner was entitled to his 
discharge. Reqina o. Dawson, B. B-, April 
14, 1864. 

Pare— See Coach. 

Felony — Trial — Change of Venice — Affidavit. 
In support of an application for change of 
venue on a trial for felony, an affidavit was 
read by a person not appearing to have any 
knowledge of the district, averring the 
deponent's belief that a fair and impartml trial 
could not be had, as great sympathy was felt 
for the prisoner in the district, and citing in 
support thereof a paragraph from a newspaper. 
Held, that the affidavit was insufficient to 
warrant a change of venue. Beg. v. Ellis 

11 L. B. 7 

Jury, Act, 1862 — Special Jury. In 

prosecutions for felony, and criminal prosecu- 
tions generally, the Supreme Court has power 
on motion on behalf of the Crown or the pri- 
soner, to order a Special Jury by virtue of 
section 9 of the Jury Act, 1862. Rao. v. 
BiDGOOD - - - - IIL.B. 93 

A djoumment of case, B. was charged with 

forgery, and at the close of the case for the 
Crown the presiding Judge intimated that 
there was no evidence against the prisoner 
without that of Q, who was previously called 
in the Police Court. The case was adjourned, 
and after hearing G^'s. evidence B. was con- 
yicted. Held, that although the adjourn- 
ment prejudiced B. the conviction wa^ good. 
Re BosARicE - B. B., June 30, 1863 

Fencing Act^Pastoral Leases. The Fenc- 
ing Act 1865-6, does not apply to fences 
erected by lessees for pastoral purposes. 
Brown v. ATLouohlin - - 4 L. B. 96 

Fiduciary relation— See Eqihty Appeal. 
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Pieri Facias— See Real Pbopbety Acts. 

Final Examination — See Insolvbnot. 

Fine and commit, Power to — See Cobonsb. 

Foreign Company — Act 30 of 1865-Q— Agent, 
The piidntiff sued the defendant, as agent for a 
foreign company, described as carrying on 
bosiness at Hamburg and also in South Aus- 
tr^ia. Meld, that the defendant was not 
entitled to have his name struck out Bock 
V. KiNGSBOBOUGH - - 13 L. B. 59 

Foreign Comjpany, A company res- 
tored in Victoria can sue in this colony. Na- 
tional Mutual Life Assubancb Company 
». Babkbb, B. B. July 28, 1881. 

Forfeiture — See Company. 

See Joint Pubchasb. 

Qf uncustomed good^ — See Customs Act. 

— — Of Shares — Non-payment of calls. The 
Articles of Association of a company required 
21 days to be allowed for payment of calls. 
The directors made a call which appeared from 
the minute book to be payable in less than 
21 days, but which was shown to have been 
payable 21 days after notice to the share- 
nolders. The notices made the calls payable to 
the secretary (not named), and by what autho- 
rity it did not show, at his house, and default 
having been made, the shares were rightly for- 
feited. Exparte Phillips - 3 L. B. 86 

Torgery — Uiidertakingfor payment of money 
— Real Property Act, 1861 — Mortgage, A 
memorandum of mortgage under the Real 
Property Act, 1861, is not an undertaking for 
the paymeut of money within the meaning of 
the Act 7 of 18o9, section 1, and cannot be so 
charged in an iuformation tar forgery. Reo. 

V. TiDEMANN - - - -SL. B48 

Fraud— See Bailment. 
^— See Pbospbctus. 

See Equity Appeal. 

— - See Will. 

See Bill op Complaint. 

See Mebchant Shipping Act. 

See Real Pbopbbty Acts. 

See Waste Land Act. 

Frauds, Statute of— See Specipio Pebpobm- 

ANCE. 

Fraudulent Application— See Real Pbo- 
pbbty Acts. 

Fraudulent Sale— See Ship. 

Fraudulent Transfer— See Administration 
Bond. 

Fully paid up Sharei^— See Company. 



Fugitive Offenders— See Offendebs pbom 
OTHEB Colonies. 

Fugitive OflFenders Act, 1881 — Eabeoi 
Corpus — Evidence — WarrarU . A . was charged 
for a certain offence, and was arrested in 
South Australia under the Fugitive Offenden 
Act, 1881, and ordered to be sent back. On 
return of writ of habeas corpus, it wascoih 
tended that the warrant under which A. was 
remanded was defective — ^that there was no 
evid^ice within the meaning of Section 5 to 
warrant a magistn^ in committing him, even 
supposing the warrant to be good ; that tint 
which was alleged as evidence was not evi- 
deaoe : and that it did not raise a probable pr^* 
sumption of guilt. Held, under Section 5 d 
the Act, that the warrant was bad, becaosa 
the magistrate in the court below could only 
remand A, on the warrant on the information, 
and on the evidence ; and on the face of the 
warrant the magistrate's authority for the 
remand ought to appear ; and that ^t which 
was alleged as evidence was not evidence 
according to the law ordinarily administered. 
Prisoner discharged. In re Daboaval 

E.R., July 5, 1882. 

Habeas Corpus Act (31 Charles II.}- 

Warrant — He- arrest. This was a return to 
a writ of habeas corpus to bring up the body 
of il., a pris(Mier in custody. A, had beoi 
arrested under a warrant from New Zealand 
on a charge of larceny, and was committed to 
gaol to await his return to New Zealand ; bat 
on July 5 a writ of habeas corpus was obtained, 
and he was discharged on July 8 on ^ 
ground that the warrant was bad. On the 
same day a second warrant was obtained for 
his arfest on the same charge, intended to 
supply the defects in the first, and it was also 
alleged that the prisoner had been brought 
before the magistrate on June 10 on a chargs 
pursuant to which the warrant had heen 
made. Th^ charge under which the last war- 
rant was obtained was not made until June 10. 
Held, that the magistrate in the court below 
had no ri^ht to issue a warrant against A.t 
who was Drought before him on June 10 
and discharged under habeas corpus, and was 
re-arrested under his warrant the same day. 
He could have remanded him, but there was 
nothing to show that he had done so. War- 
rant held to be bad ; prisoner discharged. 
In re Rahjks - - R. B., July 15, 1882 

See Habeas Cobpus. 

Function of Judge and Jury— See Aores- 

SIENT FOR TITLE. 



Gftzette Notice — See Mabbiaoe Act. 
Glenelg Railway Act— See Roads Acts. 
Ooods sold and delivered— See Comtract. 



Digitized by LjOOQ IC 



Digitized by LjOOQ IC 



Digitized by LjOOQ IC 



( 57 ) 



DIGEST OF CASES. 



( 68 ) 



Goods &tol«n — See Demxtbreb. 

Qnmt (prior)— See Real Property Act. 

(harantee--See Loan. 

Qoardian—See Testame>tary Causes Act. 

Oeneral Average— See Insurance. 

Grounds of Opposition— See Licensed Vic- 
tuallers Act. 



Habeas Gorpus. The Court will not ^rant a 
habeas corpus ad svhjudiciendum to bring up 
the body of a pheoner sentenced at the 
Griminal Sittings so long as the judgment of 
confiction remains onreeeryed, such judgment, 
v%m if erroneooB, being an answer until set 
•dde in the due course of law. It is the duty 
of the counsel for the prisoner, if he observes 
thit the Judge is pronouncing an erroneous 
lenteoce, to call attention to the fact, or ask 
him to leeerye the point for the consideration 
of the Court. In the eyent of his not adoptirg 
thJB coorse, and an erroneous sentence being 
piMedf the Court will not favor an application 
for a habeas on the ground that the prisoner 
hai DO other remedy. Reoina v, Allek 

2 L. B. 54 

— The return to a habeas corpus showed 
that the prisoner was held under two 
wairantB, under the hands of Justices, 
which recited certain proceedings against the 
priaoner, in which he was adjudged the 
father of an illegitimate child, and oraered to 
pay eight shillings a week for its support, 
together with costs of order and £2 counsel's 
fee; that he had been ordered to find two 
loreties for compliance with the order ; and 
that he had made default The warrant under 
which the gaoler received the prisoner was 
d«ted 4th July, and subsequently he re- 
Odiied an amended warrant, dated 2nd July, 
the day on which the order was made. The 
DesHttUe Persons Belief Act authorises Ju»- 
ticea to order sureties in such esses, '4f it 
shall be made to appear that any defendant 
will endeavor to avoid compliance with any 
roch order,** &c.; but the warrant did not 
&Uege any such endeavor. Held^ that the 
Goort would go upon the second warrant, and 
that it was bad, because it did not show 
that the defendant would endeavor to evade 
compliance with the order; that it was not 
good in part, as to the imprisonment for the 
Dop-mment of the costs, because, no time 
bebg fixed for the payment thereof, the defen- 
dant would have a reasonable time, and he 
•honld have been allowed the whole of the 
day to pay in ; whereas the warrant was dated 
the same day as the order. In re Oliver 

2L.B.200 

M, was arrested on a provisional war- 

nnt, under Act 16 of 1864, charging him with 



Habeas Oorpwi-^ontinued. 

fraudulent insolvency in Sydney, but when the 
original warrant arrived it disclosed no offence 
which was recc^ised in this colony. On return 
to a writ of habeas corptu, Held, that the pro- 
visional warrant could only operate until tiie 
original warrant appeared, and that although it 
set out an offence the original warrant must be 
looked to. (West's case, 8 L. B. 84, in which 
it was held that it was only necessary for the 
offence to be one that was recognised by the 
colony out of which the warrant was issued 
dissented from.) In re James McCabghlt, 
B. B , August 1, 18S1 

• The Supreme Court has jurisdiction to 

issue a writ of habeas notwithstanding the 
absence of (reneral rules as provided by Act 
31 of 1865-6. Ee Sellar - - 1 L. B. 1 

Offence — Warrant — A writ of habeas 

can be granted by a judge to bring up a 
prisoner imprisoned for an offence under the 
Insolvency Act, 1860, such imprisonment being 
not merely in the nature of a qualified execu- 
tion, but a punishment for a criminal offence, 
and where the warrant sets out seme acts, 
some of which constitute substantive offences 
and others not, the prisoner is entitied to his 
discharge. In re Fischer - 8 L. B. 57 

Criminal Libel — Habeas corpus will 

not lie to bring up a prisoner imprisoned for 
libel, and such prisoner is rightly committed to 
the custody of the common g^olerf and no 
formal warrant is reqniied by the gaoler for 
keeping in custody a prisoner for a criminal 
offence. Regina v, Smitu - 11 L. B. 5 

Nonproduction of Warrant — Endorse- 
ment — Habeas corpus will be granted on affi- 
davit that on demand by the prisoner no 
warrant for detention has been produced. An 
endorsement of a criminal warrant in New 
South Wales by a South Australian Justice 
resident there, and made before the person to 
be arrested reaches South Australia, is not 
such an endorsement as is contemplated by 
Act 16 of 1864, and a prisoner detained in this 
province on a warrant so endorsed is entitied 
to be discharged. The indictable misdemeanour 
within the meaning of Section 1 of Act 16 of 
1864 need not be an indictable misdemeanor in 
this province, but it is sufficient if it be so in 
the colony where such warrant issued. Re 
West 8 L. B. 84 

Strike — Intimidation — Act 9 George IV, 

During a strike M, visited certain smelting 
works and commanded other workmen to 
leave off work, and was convicted for the 
offence under Act 9 George IV. On habeas 
to quash the conviction. Held, that going to 
ana commanding workmen to leave their work 
was an intimidation within the meaning of the 
Act. Young v. Maher. 

Daly's Magistrates' Guide (appendix). 
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Heirship— Eyidence of. See Cubatob of 
Intestate Estates. 

Healtb — Bourd of. See Public Health 
Act. 

Hearsay— Eyideoce. See Pebjuby. 

High Seaa— See Local Courts. 

Honses of 111 Fame— The Corporation of 
Adelaide has no power by its by-laws to create 
a new offence so as to make that punishahle, 
which would not be punishable at common law. 
DuBiEu V, Douglas - . 5 L. B. 133 

Husband — See Real Property Acts. 

Husband and Wife-^Desertion— Cohabita- 
tion, Adultery and cruelty, which have been 
condoned, are revived by desertion so as to 
entitle the petitioner to a dissolution of mar^ 
liage. Heed v. Heed - - 6 L B. 48 

— Admissions of Respondent — Where the 
co-respondent had intercourse with the re- 
spondent against her will (she admitting it), but 
since which she having been on friendly terms 
with the co-respondent, the jury were war- 
ranted in finding the respondent guilty of 
adultery. Faulkner v, Faulkufr. 

3 L. B. 140 

— Married Woman — Separate and Apart 
— Absence of Husband for more than Twelve 
Months^A married woman, whose hnsband 
has been absent frem her for more than twelve 
months, immediately preceding action, is not 
liable as a femme sole within the meaning of 
Section 80 of the Local Courts Act 1861, 
unless the separation has been inconsistent 
with the conjugal relation and contract- 
Defendant's husband was a mariner, and had 
been absent from her for several years, she 
drawing portions of her husband's eamicgs. 
Held, Uiat she was not liable for go#ds sold 
to her during such separation. McFie v. 
Marsh ..... lOLB. 185 

Condonation — Costs—In a suit for dis- 
solution before a judge without a jury, the 
judge found the following facts :^That two 
years before the filing of the petition the re- 
spondent was living with another woman as 
his wife; that the petitioner knowing this 
continued to cohabit with respondent; that 
subsequently she left reepondeDt, and lived 
two years with a friend, at the end of which 
time the petition was filed ; that subsequentiy 
to the filing of the petition the respondent 
visited and cohabited with the petitioner, she 
knowing at the time that he was living with, 
and intended to continue intercourse, with 
another woman. Held, that the former 
adultery and cruelty were not revived by subse- 
quent intercourse by the respondent with the 
woman referred to, the renewal of such inter- 
course having been contemplated by the 



Husband and Wife— <^^u^. 

Setitioner when the former offences were cob- 
oned. Where the petition is dismissed under 
issues presented to the Court, but owiDg to 
an investi^tion order by the presiding judge 
the petitioners costs will be allowed. ^Mat v. 
May 9L.B.140 

Absence for more than Seven Yean— 

Presumption qf Death— To an action for 
breach of promise the defendant pleaded that 
the plaintiff was a married woman, whoie 
husband was still alive. The evidence showed 
that 21 years before the action the pkbtiff 
had separated from her husband, and that she 
had not directiy heard of or from him for 18 
years. At the trial the Stipendiary Magistrate 
directed the jury that whether the presumptioo 
of death had arisen or not inasmuch as theis 
circumstances were known to the defendsntat 
the time of the marriage contract the plsintiff 
was entitied to recover. Held, that there mi 
a misdirection, and that there was no preeomp- 
tion of the death of the husband. Kaxex v, 
Denman - - - - - I2I1.B.7 

Absence for Seven Years — Presumption 

of Death — The fact of a wife not having heard 
of or from her husband for more than »T&i 
years nuses no presumption of his death unless 
the terms upon which they lived were such ai 
to make it probable that he would hare 
been in conmiunication with her. Simpson utp 
Another v. Fuller akb Otheba 6 L. E3< 

Grounds for Divorce. A petition chaiged 

that the respondent had threatened to murk 
his wife and to send her to eternity. TUi 
constituted the whole of the cruelty slhfv^ 
except that the husband had once etipck 
her on the face, which the husband denied. 
Held, that there must be bodily hurt, not 
trifling or temporarv pain, or a ress(»iable 
apprehension of bodUy hurt, to oonetitnte a 

Sound for divorce, uarris v. Harris, B. B^ 
ay 30, 1863. 



Dlegal Diatress— See Distress. 

Illegitimate Child— See Destitute Pebsoxs 
Relief Acrr. 

Imperial Statute 6 and 7 Victoria-See 
Habeas Corpus. 

Impounding Act^ — Fees fur Main- 
tenance — Found^keeper, Under the Impound- 
ing Act, 1858, a pound- keeper is entitled to 
certain fees for maintenance of animals while 
impounded. The fact that sheep impounded 
are turned out to graze constitutes no ^nound 
of recovery of fees for maintenance. Cook '• 
Pache - - - - 10LB195 



FuUic yard — Trover. The 

with the defendant's knowledge, put hii 
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Imponnding Act— continued, 

hone in a public yard belonging to the 
defendant. The hone was an entire, and 
it was alleged seryed a mare also in 
the yard. Thereupon the defendant im- 
pounded the horse. Held^ that there was a 
conyersion of the horse by the defendant, and 
that the phuntiff was entitled to recover its 
Tslue. Mackay v. Gibson. - 12 L. B. 16 

Prohibited purchase — Trover, A sale 

by a pound-keeper to a member of the dis- 
trict <x)uncil of the district in which such 
pound is situated of cattle impounded, passes 
no property in such cattle to the purchaser, 
and the original owner may maintain trover 
agaiost the purchaser for the cattle so pur- 
chased by him. Swindbn v, Charles 

12 L. B. 24 

— • Nearest Pound, On special case for the 

r' Ion of the Court the question was whether 
^' nearest pound " under the Impounding 
Act, 1858, was to be taken as the nearest 
pound on a horizontal plane or the nearest 
poand by the road, Held, that although the 
Court in deciding cases where '* nearest " was 
the only word used would have to adopt the 
former construction, the Impounding Act in- 
troduced the words ** lead or drive to the 
nearest pound," which meant the pound nearest 
forleadmg or driving— hence by the nearest 
rosd. JV Gwrnnei J., where distance is 
naedfor collateral purposes the straight line on 
the horizontal plane should be adopted, but for 
Purposes of locomotion *' nearest *^ means the 
nearest by the nearest practicable route. Coon 
p. Hambbr, R. B., December 17, 1863. 

— - Nearest Pound — Liability— Plea— Be- 
murrer. Under the Impounding Act, 1868, a 
peraon having seized cattle trespasung is 
bound to drive them to the nearest pound, and 
is not bound to see that such pound is a proper 
one or in a fit condition for reception of such 
cattle. Declaration: — That the defendant 
having Uwf uUy seized and taken sheep of the 
phuntiff which were then trespassing in the 
plaintifPs close, impounded a portion of them 
in a pound which was then too small, narrow, 
and confined, &c., and kept them without 
food, &c., for an unreasonable time whereby, 
&c., and kept and detained certain other of 
the said sheep in places other than a public 
pound. Plea :— That the defendant drove the 
8heep to the public pound nearest to the 
defendants close and delivered the said sheep 
to the keeper of the said pound for the pur- 

Cof impounding. Held (on Demurrer;, 
the plea was bad for want of an aver- 
ment connecting the facts set out therein with 
«\e facts set out in the declaration, but that 
with the addition of such averment itwould be 
sufficient, Grebn and Another v. Forster 

11 L. B. 30 



Impounding Act — continued, 

Trespass of Cattle — Damages— Local 

Courts* jurisdiction. Section 44 of the Im- 
pounding Act, 1858, does not take away the 
common law right of action for damages for 
illegal impounding of cattle, but merely pro- 
vides an addition^ remedy, and the jurisdic- 
tion of Local Courts in matters arising out of 
such unlawful impounding is not ousted by 
section 44 of the above Act. Ryan v. Camp- 
bell 11 L. B. 98 

Trespass— Damages, The Impounding 

Act, 1858, is a statute for the benefit of the 
public, and any person suing thereunder for 
damages for any wrongful act in respect of 
which a penalty not payable to such persen is 
imposed, must be prepared to show that he has 
sustained some special damage by reason of 
such wrongful act, and in the absence 
thereof, is not entitled to nominal damages. 
The right of the owner of land to impound 
cattle, damage feasant thereon, became part of 
the law of South Australia on its being con- 
stituted a British province. A person, who- 
having seized cattle, damage feasant on his- 
land, drives them to a pound other than the 
nearest, contrary to the provisions of the Im- 
pounding Act, 1858, does not by reasoil 
thereof, become a trespasser ab initio so as to 
render the seizure unlawful. In an action for 
driving cattle to a pound other than the 
nearest, the jury found that the defendant had 
in fact driven the cattle to a pound other than 
the nearest to the spot where the cattle were^ 
seized, but nearest to the spot where they had 
been driven ofif the plaintiffs land on to the 
public road, but that the plidntiff had sustained 
no damage by reason of their being so driven 
to such pound. Held, that whether the pound 
to which the cattle were driven was or waa- 
not in law the nearest pound, the plaintiff 
was not entitled on the finding of the jury ta 
nominal damages. Gbbsn and Short v, 
FOBSTEB. - - - - IIL. B. 66 

Imprisonment— See Insolvency. 

Imprisoned Debtor — See Insolyenct. 

Improper Stowage — See Chaktbr-Paktt. 

Inadeqiuacy of Consideration— See Eqihtt 
Appeal. 

Increase of Capital— See Company. 
Indemnity — See Exeoutobs. 

Induction— English law as to, does not apply 
in South Australia. Wadham and Othbbs 
V, The Lobd Bishop of Adelaidb 

2 L. B. 127 

Infants — See Will. 
See Tbustbbs. 
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Infant Ohlldren (Onstody of)— See Equity 
Act. 

Influence (tTndne)— See Equity Appeal. 

Informality — See Rkal Pbopebty Acts. 

Information — See Thistles. 

See Waste Lands Act. 

See Malicious Pbosecution. 

See Cebtiorabi. 

Inheritance Act'-Wtll—:Execut<fr— Power 
ofSale—PaHiea-^EquityAct-'Trtatee, A:$ 
will was as follows : — " I give and bequeath 
to my wife B, all my estate '* (comprising both 
real and personal property), " for her life, and 
after her death the property shall be sold and 
the moneys divided equally amongst my four 
daughters, and C.y my adopted son. I appoint 
B, sole executrix to carry out the provisions of 
this my will.'' In a creditors' suit against ^. 
for the administration of the estate of A,^ 
Heldyper Way, . J., and Boucaut, J . (Gwynne, 
J., dissentiente), that in consequence of the 
provisions of the Inheritance Act, 1867, the 
four daughters and the adopted son were not 
necessary parties. Bionell v. Berkshihe 

13 L. B. 166 

Initials— See Spbcipic Pekfo&mancs. 

Injunction — Trespass — Injury to Inheritance. 
An injunction at Common liaw will not be 
granted to restrain a trespass on land unless by 
such trespass an injury is done to the inherit- 
ance ; not even then, when such trespass is 
committed under a claim of right. Common 
Law injunctions are only granted in similar 
cases and on similar terms to those in and on 
which injunctions in equity are granted. 
McCulloch v. Whittikq - 10 L. B. 81 

See Pabtnebship. 

See Masters ikd Servants Act. 

See Practice. 

(Interlocutory) — See Pollution op 

Stream. 

The Court will grant an interlocu- 
tor injunction if there is sufficient ground 
to justify the belief that the plaintiff has a 
fair case. Marryat v. The Governors, &c., 
OF St. Peter's College, B. B., May 23, 1881 

lAJnrions Affecting of Land— See Lands 
Clauses Consolidation Act. 

Iiyury to Inheritance— See Injunction. 

Insolvency — See Power op Attorney. 

See Storage Receipt. 

(Act of) — See Bill op Sale. 

(Assignees in) — See Heal Property 

Acts. 



Insolvency — conHnued, 

Assignees — Appeal — Notice — Non^ 

disclosure — Schedule — Mnal £xaminaiiom — 
Conforming to the Law qf Insolvency — Cer^ 
tificate — Ai^pemion, An insoivent, more than 
two months prior to his insolvency, conveyed 
and assigned the bulk of his property to his 
managing clerk, in consideration of the latter 
covenan^g to pay, to the extent only of the 
property transferred, the debts of certain 
focal creditors of the insolvent (other persons 
in England his creditors to a lai^ amount not 
participating in the arrangement), and to 
admit insolvent's son into the business as a 
partner on his coming of age. At the time 
of his insolvency the msolvent was possessed 
of a lease, treated in his schedule as valueless, 
and household furniture, all mention of which 
was omitted from his schedule, which lease 
and furniture in his evidence at the final 
examination he referred to, valuing the same 
at about £100 and £300 or £400 respectively. 
Heldf that the above transaction, though 
made fraudulently and in contemplation of 
insolvency and with a view to prefer the local 
creditors, did not constitute a want of con- 
formity with the law of insolvency within 
the meaning of Section 127 of the Insolvent 
Act, 1860, so as to disentitle the insolvent to 
a second-class certificate. That the omission 
from the schedule of information supplied by 
the insolvent in his final examination did uoi 
constitute a non-disclosure. The Court, how- 
ever, finding that the insolvent had unduly 
postponed conunitting an act of insolvency 
for the purpose of effecting the above arrange- 
ment, in the exercise of the discretion con- 
ferred by Section 127 of the Insolvent Act, 
1860, suspended the insolvent's seoond-dass 
certificate for three years. Assignees ia 
insolvency have a right of appeal against the 
decision of the Commissioner of Insolvency. 
Where a provisional certificate has been 
granted, ana subsequently a final certificate by 
the Commissioner of Insolvency, it is sufficient 
to give due notice of intention to appeal 
against the provisional certificate without 
such notice in respect, also, of the final cer- 
tificate. In re Luxmoorb - 11 L. K. 13 

Misjoinder of 7}'ustee who had resigned 

— Demurrer, Trustees appointed by deed of 
assignment under Division 6 of Insolvent Acty 
1860, and who have acted in the management 
of the assigned estate, but who have ceased to 
be trustees before the suit are properly joined 
as parties to a suit involving questions of the 
of the administration of the assigned estate. 
Levi v. Ayers - - - 10 L. K. 211 

Fraud — Deed of Assignment. Sub- 

Section 2 of Section 24 of the Insolvent Act, 
1881, requires a notice to he given to each of 
the creditors, and Sub-Section 4 requires the 
debtor to lay before the creditors a statement 
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in writing of his asseta and liabilities. W,, 
an inAolyent, had made omissions under this 
Section, in consequence of which a deed of 
assignment under Section 6 of the Act 
referred to was set aside by the Commissioner 
of Insolvency, on the ground that, although, 
the omissions were not wilful, the insolvent 
had committed an equitable fraud. Held, 
that the fraud referred to in the Act meant 
moral fraud, not unintentional »u/ppremo vert. 
In re Waterhouse, R. R., October 19, 1883. 

2!, an insolvent, was opposed by two 

creditors under Sub- Section 3 of Section 126 
of the Insolvent Act, 1860, making it penal 
to contract any of his debts by any manner 
of fraud or false pretences. The facts were 
u follows : — T, took an hotel, borrowing 
£M cash from the Wine and Spirit Com- 
pany, and getting credit for £260 worth of 
stock on the understanding that they were to 
have a bill of sale over his furniture and stock. 
Subsequently he bought £600 worth of furni- 
ture from G, and G. the opposing creditors on 
credit, which was included in the Wine and 
Spirit Company's security. Meld, on appeal, 
that the fact of mortgaging, even on the 
following day, was not a false pretence if he 
pwchased the goods with the intent of using 
them, or if there was no contract or repre- 
sentation that the goods would not be mort- 
gaged. In re Thompson, R. R., June 12, 1883. 
- — Gambling—Insolvent Act, 1860, Section 
155. Within one year of their adjudication 
two insolvents had gambled, whilst out of the 
colony, a large portion of their estate, in conse- 
qoence of which they were ordered to be im- 
priaened by the Commissioner under Sub- 
division II., Section 125, of the Insolvent Act, 
I860, with a question reserved as to whether 
the gambling losses out of the colony could 
affect the insolvents' position in this colony. 
Seldf that the offence contemplated by the 
Section was complete when they paid the 
money to the persons making the wagers. In 
re BiwyETT, R. R., September 30, 1881. 

• The plaintiff was trustee under a deed of 

arrangement between A, and his creditors. 
The plaintiff filed a bill against the defendant, 
his co-trustee, alleging that a certain assign- 
ment of shares from A, to the defendant, which 
in terms purported to have been made for a 
valuable consideration and absolute, was in 
reality made without consideration, or if not, 
was intended to be a mere security, and prajing 
that it might be either set aside or declared to 
be a mortgage, and that the defendant might 
be removed from his office of trustee. To this 
bill the defendant had demurred upon the 
RTOunds that the plaintiff had shown no equity 
for consent of parties, and for multifariousness ; 
and upon this aflrreement he also demurred 
on the ground that the matter was not within 
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the jurisdiction of the Court of Insolvency. 
Held— That the bill was not objectioDable for 
multifariousness, and that as all persons were 
substantially represented before the Court 
there was no defect of parties. That it was 
within the jurisdiction of the Insolvency 
Court to have decided the whole matter. 
Murray v, TnoMPseN, R. R., October 1, 1862. 

W,, an insolvent, was imprisoned for 

contracting a debt by means of false pretences. 
On appeal from the order of the Comoiissioner 
of Insolvency, on the grounds that the parti** 
cular fraud or false pretence was not set out in 
the charge or order, and that the conduct of 
the insolvent, as disclosed in evidence, did not 
amount to the contracting of a debt by fraud 
or false pretences, inasmuch as it showed that 
W, being the agent for B,, who was resident 
in England, had received moneys on his ac- 
count, and upon the allegation that he consi- 
dered himself entitled to retain a portion of 
that money, he appropriated £200 of that 
money to his own use. Held, that the money 
was the property of the principal^ and its ap- 
propriation by the insolvent was a fraud con- 
templated by the Act, and the judgment of the 
Commissioner was therefore right. In re 
Wright, R. R , May 8, 1862. 

^ An action brought by the assignees of an 

insolvent for excessive distraint for rent, such 
distraint having been commenced before the 
insolvency and not completed until after does 
not lie. Spence t;. HAiiBRiBOB, R. R., May 
29, 1860. 

TratHe Assignee, A trade assignee may 

oppose an insolvent without notice in respect 
of a debt due by the insolvent which he had 
obtained by means of false pretences. In re 
Pearcb, R. R., May 30, 1866. 

Deed of Assignment — Application to set 

aside — Assenting creditor — Proof within ten 
datfs — Amended proof — Secured creditor — 
Bond, An application to set aside a deed of 
assignment under Division YI. of the Insolvent 
Act, 1860, may be made at any time after the 
expiration of ten davs from the execution of 
the deed by the debtor. A creditor whose 
debt is secured b^ the bond of another able to 
pay the amount is not a secured creditor. A 
creditor who has proved his debt and has 
assented to such deed within ten days from 
the making thereof, but who has inadvertently 
omitted to include in such proof a portion of 
his debt, may, after the expiration of such ten 
days, amend his proof, and such amended 
proof will be reckoned in estimating the 
amount of the debts of the assenting credi- 
tors who have proved within the ten days. A 
bill of sale which would be void as against 
assignees in insolvency, as having been made 
within three months before the filing of the 
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petition for adiudicatioiiy ia rot Toid because 
made within a like period before the execation 
of a deed of assignment. In re Wabd 

14 L B. 122 

Appeal — Bill of Exchange — Re' 

exchange — Affidavits. A docament drawn by 
a firm in London, and accepted by the same 
firm in Adelaide, is not a bill of exchange, and 
does not carry with it the legal incident of re- 
exchanire in Uie event of dif^onor. In re the 

AsSIQNBfENT OF P. LbVI AND COMPANY, ex- 

parte Willans and Otheks; 11 L B. 1 (See 
also Appendix). 

Assignment of Debts — Leave of Court. 

Trustees under Division VI. of the Insolvent 
Act, 1860, have no equitable if they haTe legal 
title to assign debts except under direction of 
the Court. Local Courts, in the exercise of 
their power of administering substantial jus- 
tice, may properly refuse to allow an assignee 
of a debt assigned without leave of the Court 
to recoTer. Puplett v, Osborne - 5 L. B- 9 

Absenting from Office — Act of Insol- 
vency, A debtor having failed to pay an 
acceptance at maturity, his creditor called 
several times at his omce, but was unable to 
see him. Subsequently he met the debtor, 
who asked for time, but he not having made 
any arrangement, the creditor's solicitors went 
to the debtor's office and were there informed 
that the debtor was in the country, he, in fact, 
being in town at the time. There was no 
evidence that the boy had been instructed to 
make the statement. Held^ an act of in- 
solvency. Exparte, Schilling - 5 L. B. 128 

Petitioning Creditor — Costs — Solicitor. 

The solicitor of the petitioning creditor has 
no power to petition for the payment of the 
petitioning creditor's costs, the proper person 
being the petitioning creditor himself. Re 

MlLBAlO^ AND THE PETITION OF C. FeNN 

4 L. B., 70 

Interpleader — Sale voidable^ not void 

- Void Demise — Weekly Tenancy. A sale by 
a trustee under a deed of assignment for the 
benefit of creditors, made in pursuance of 
Division 6, Insolvency Act, 1860, to a nominee 
of himself and co-partner, is not void but void- 
able, and is good against an execution creditor, 
unless and until repudiated by the general 
body of creditors and set aside by a competent 
tribunal. A tenant entering under a void 
demise at a weekly rent is a weekly tenant. 
Ball v. Laffin - - - 10 L. B. 6 

Earnings of Insohent. The earnings of 

an insolvent, between the period of his ajudi- 
cation and final examination, beyond the 
amount necessary for his maintenance, belong 
to the assignees. In re Eamer - 2 L. B. 29 
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Release from debt not mentioned in 

Schedule. To a declaration by F. as en- 
dorsee of a bill of exchange against C, the 
acceptor, C pleaded that after the acceptance 
of the bill, he, by deed containing the par- 
ticulars, and executed and attested in manner 
and within the time prescribed bv the Insol- 
vent Act, assigned his estate for the benefit of 
his creditors, under the provisions of Division 
VI. of the Insolvent Act, 1860, with reference 
to arrangement between debtors and their 
creditors by d^ ed, and to the intent that he 
should be freed and discharged from the psy- 
ment of the debt of the creditors whose names 
appeared in the schedule, or who might sign 
the deed or assent thereto in writing, that the 
bill of exchange was, at the time of making 
such deed, in the hands of one Cr., as the 
owner and holder thereof, and the name of the 
said G. appeared in the said schedule as s 
creditor of C. F, replied that the bill wss 
not, at the time of the making of the deed, 
in the possession of O., as alle^^ed, and pro- 
ceeded to trial on that issue, when a verdict 
was found for the plaintiff, F. On motion 
in arrest of judgment. Held, that the deed 
pleaded was an answer to the action, although 
the name of F. did not appear as a creditor in 
the schedule ; that the plaintiff, by not tra- 
versing the allegation in the plea as to the 
deed containing the particulars, &c. , required 
by the statute, admitted on record that hit 
name did appear as a creditor in the deed. 
Fuller v. Ckawfobd - - 2 L. B. 47 

Court cf Insolvency no Power to Annul 

Deed. The Court of Insolvency has no power, 
under the 2nd part of Division VI. of the In- 
solvent Act, 1860, relating to composition 
between debtors and creditors under the order 
of the Court after Insolvency to annul a deed or 
the effect of a deed made under the first port 
of the same division, relating to arrangements 
between debtors and their creditors by deed 
without ins :lvency. In re the petition of P. 
AND £ Levi - - - - 2 L. B 58 

— -4ii Insolvent remains in custody when 
meeting adjourned sine die. Where by virtue 
of the Insolvent Act, 1860, Section 123, the 
last examination of the insolvent is adjourned 
sine die, and the Court makes no order for 
protection, the insolvent remains in custody at 
the suit of the Official Assignee until dis- 
charged by order of the Court of InsolveDcy 
or until he shall have obtained a reheating, 
and have passed such examination. In re 
Jeremiah Kelly - - - 2 L. B. 163 

Sine Die — The examination of ao in- 
solvent must not be postponed si^ie die on tbe 
suspicion of the Court that he has goods con- 
cealed, but upon the suspicion of some person 
appearing before the Court. Re Wormleioh- 
TON AND Ross - - • 3 L. B. 91 
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Time for presentation of petition after 

notice in /brma pauperis. In a suit bj the 
pUindfiTa asBumee of an insolvent to set aside a 
eonveyance as fraudulent, the iosolveocy was 
disputed bj the defendant on the ground that 
the petition was filed too soon. Tbe Act of 
Insolvency was a notice by insolvent of his 
intention to petition in forma pauperis, and 
notice fvas given on 11 March. On 18th beintf a 
d&ythe Court could not sit insolvent fifed 
petition, and on 19th was adjudicated insolvent. 
Held, ttiat the petition was presented to the 
Court on the day filed, and that the first day is 
excluded in computatian of time. Cherry v, 
Gakdneb - - - - 3 L. B. 79 

— Trover — Ri^ht of Trustees under 
Arrangement Clauses. Y., a merchant, 
lad been for many years in the 
lialnt of ordering goods from the plain- 
tiffs for 6., and their course of business 
wu iot S. to eend a request for F. to order, 
" 00 account, &c., which I undertake to pay 
toif kc." Y. sent an order for goods to be 
consigned to ^. The order was executed and 
the infoice sent to Y. The goods were shipped 
Id the name of S., and the oill of ladiog sent 
to F. It was the custom of F. to pav the 
amount, and charge S, Y, becoming insolvent 
made an assignment to the defendants as trus- 
tees under the Insolvent Act. After assignment 
B. handed to the defendants bills of exchange 
received for him from the plaintiffs, but for 
which F. had not remitted the money. On 
demand for the bills the defendant refused to 
iHTe them up, and the plai itiffs brought trover 
for them, &c. Held, that the sale was to Y, 
hf the plaintiffs, and, therefore, they had no 
title to the bills, but must divide ratedbly 
with the other creditors of F. Thompson w. 
CorxsKLL - - - - 3 L. B. 13 

Arrest on order for Imprisonment — A 

warrant for imprisonment of an insolvent, 
under the Insolvent Act, 1860, must be executed 
by a messenger of the Court. Re Seller 

1 L. B. 32 

— • Imprisonment of Insolvent — So War- 
rant—h^n order having been made for the im- 
prisonment of an insolvent, under the Act of 
}Wf and he being imprisoned, but no warrant 
issued, he may be discharged on habeas. He 
Sellar 1 L. R. 1 

—— Imprisonment — Period of. The period of 
three years, under the Act of 1860, most be 
computed from date of order, although im- 
prisonment may not actually be made to 
commence then. Be Skllar - IL. B 32 

^roof by Creditor, X. having ordered 
goods "through " Q. to be paid for on arrival 
Ml the colony, executed a deed of assignment, 
™er the Insolvency Act, 1860. The assig- 
^^^ of X. refused to take the goods, and Q. sold 



DIGEST OF CASES. 



( 70 ) 



Insolvency— cof^mtc«(i. 

them at a loss, and was admitted to prove at 
a creditor for the deficiency as money paid to 
the use of X Re Padman • 1 L. B. 57 

^^^ Release from Imprisonment on BxecU' 
iion of Assignment. A debtor having been 
arrested under a ca sa, and, whilst imprisoned| 
made adeedof assignment under part 6 of the Act 
cf lb60. Held, that the Court of Insolvency 
has no power to grant a warrant authorising 
the debtors discharge from the custody in 
which he was at the time of making the deed. 
Re Tremainb - - • 1 L. B. 103 

-^^Assi^nmentunder Division VI, — Estoppel. 
To an action on a bill of exchange the defen* 
dant pleaded that after the bill became due he 
assigned by deed his estate and effects co 
trustees for the benefit of his creditors pur- 
suant to Division VI. of the Insolvency Act, 
1860 ; that the said deed was valid in dl 
respects, except in respect of a certain declara- 
tion of one H,, who joined and assented to the 
deed as a creditor for a sum, the payment of 
which he had guaranteed to the Baxik of South 
Australia, and had been required to pay, but 
had not actually paid within ten days after the 
date of the deed ; that H, did afterwards pay 
the amount so guaranteed, and the Bank did 
afterwards assent to the deed, though not 
within the ten days ; that the Trustees, be- 
lieving the deed to be valid, had realised the 
estate, and di tided a considerable portion of 
the proceeds amongst the creditors ; that the 
plaintiff had proved and received dividends 
from the trustees on the amount of the bill, 
the subject of the present action. Held, on 
demurrer, that the facts above set forth con- 
stituted no defence to the action, and that the 
defendant was not estopped by receipt of the 
dividend and the other circumstances above 
set forth, from alleging the deed to be invalid. 
Lindsay v. Dale - • 10 L. B. 192 

Contracting Debt by false pretences — 

Bill of Lading — Costs — Debt, Aji insolvent 
was convicted by the Commissioner of Insol- 
vency of contracting a debt b^ means of false 
pretences under the following circumstances : — 
The insolvent, before his insolvency, sold to 
the Bank of South Australia a certain bill of 
exchange on Messrs. Carter & Co., of Sydney, 
fslsely representing that certain goods con- 
siraed to Messrs. Carter & Co., and against 
whom the bill of exchange was drawn, were 
shipped on board a certain vessel. The bank 
afterwards found that the goods had not been 
so shipped, and obtained from the debtor bills 
of lading for 163 bags of flour, and thus 
reduced the alleged debt £80 over and above 
the amount of the bank's commission. The 
bill of exchange on Messrs. Carter & Co. was 
never presented. Held, that the transaction 



Digitized by LjOOQ IC 



( n ) 



DIGEST OF CASES. 



( 72 ) 



Insolvency — continued. 

was one of sale and purchase, and that no debt 
was ever created. Costs ordered against the 
bank. In re Sinclaib - - 12 ii. £. 163 

Disclosure — Offence — Imprisonment— 

Certificate — Not keeping proper hooks of 
account. To justify the Court in granting an 
insolvent a third-class certificate there must be 
direct evidence such as would be capable of 
being submitted to a jurr that there exists 
some portion of insolvent s estate which he 
has not disclosed. Circumstances under which 
the Court maj infer that the not keeping proper 
books of account has been ''wilful, so as 
to justify imprisonment — considervd. In re 
Joseph Koobrs - - - 13 L. B. 160 

Special Case — Adjudication on debtor's 

own petition — Imprisoned debtor. The right 
conferred by Section 45 of the Insolvent Act, 
1860, on a debtor in actual custody for debt to 
petition for adjudication of insolvency against 
himself is not taken away by Section 4 of the 
Insolvent Amendment Act, 1870 " In re 
Savage - - - - 13 L. R. 5 

Appeal — False pretences. An insolvent 

was imprisoned by the Commissioner of Insol- 
vency for having contracted a debt with W. by 
means of false statement that he did not owe 
anyboiUr else anythingi whereas in fact he 
owed B, £204. There was no evidence elicited 
at the last examination of the existence of the 
debt to B, at the time when the debt to W. 
was contracted beyond the schedules previously 
sworn to by the insolvent, and which showed 
that the insolvent was at die dme of his insol- 
vency indebted to ^. in the sum of £311, 
incurred between 1873 and 1875, and was, in 
May, 1874, the time of the alleged misrepre- 
sentation, indebted to B, in the sum of £204 
The false pretences charged was that the 
insolvent, hiaving previously purchased certain 
cattle from the principal of TF., an auctioneer, 
told W, not to put these cattle up for sale, and 
on the auctioneer demurring, made the false 
statement charged, and W, deposed that in 
consequence of such statement he allowed the 
insolvent to take the cattle so previously pur- 
chased and to purchase other cattle during the 
sale, for the purchase money of all which 
cattle the insolvent gave an acceptance to \V, 
Held, that there was sufficient evidence of the 
existence of the debt to W. at the time jB.'s 
debt was contracted, and that the Commis- 
sioner was justified in assuming that the false 
statement operated, and was intended to ope- 
rate on TT/s mind during the sale, and induced 
him to give credit. In re King 9 L. B. 146 

Debts—Interest, Under Division VI. of 

the Insolvent Act, 1860, unless the contrary 
is declared by the deed, the debtor is not 
entitled to the surplus until the creditors have 
received interest on their respective debts, and 
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if the contrary were so declared the creditors 
would not be entitled to interest, and that 
such a contrary declaration would invalidate 
the deed. A deed, in order to be valid 
under Division VI. of Insolvent Act, 1860, 
must contain a complete cessio bonorum, ex- 
cept as regards articles of household furniture, 
wearing apparel, and necessaries to the value 
of £30, and the words in Section 180, "unlees 
the contrary be declared by the deed,** do not 
warrant any departure from the fundamental 
principles of the Insolvent Act. A deed of 
assignment for the benefit of creditors pur- 
porting to be made in pursuance of Division 
Vl. of the Insolvent Act, 1860, conveyed and 
assigned all the real and personal estate of the 
debtors to trustees "to the intent that the 
said real and personal estate shall be held by 
the said trustees by virtue hereof, subject to 
the provisions of the Insolvent Act, 1860, 
with respect to arrangements between debtors 
and theur creditors by deed . . . and to 
the further intent that they (the said debtors) 
shall be freed and discharged from all the 
debts of their creditors " . . . And after 
full payment of all such costs, charges, and 
expenses as aforesaid, it shall be lawful for 
them (the said trustees) to apply and appor- 
tion the residue of the said moneys in manner 
directed in Division VI. of the Insolvent Act, 
1860, relating to arrangements between 
debtors and their creditors by deed, and after 
payment of all such debts, &c., as aforesaid^ 
It shall be lawful for the said trustees to j»j 
the surplus, if any, to the said debtors, w 
deed also released the debtors from thear 
** debts." Held, that, though debts from 
which the debtors were released, where ^e 
amounts ascertained at the date of the deed, 
these debts not being extinguished, th^ir 
incidents, and amongst others interest, were 
only suspended, and the very fact that the 
debtors were released from those debts implied 
an intention that there should be a corres- 
ponding transfer to the creditors of all the 
appurtenances of such debts; that ''pay- 
ment of such debts " means such a payment 
as would result from the due apportionment 
and application of the moneys in such a 
manner as to afford the creditors all the 
benefits to which they would be entitled 
under any of the provisions of the Act, and 
consequently that there was nothing declared 
in the deea indicative of any intention to 
negative the right of creditors to interest ; 
and that if there had been any such declara- 
tion it would have invalidated the deed. In 
re Lbvi - - - - 9 L. R. 36 

Habeas Corpus — Order — WarratU — 

Scienter — Bail — Appeal, It is not a necessary 
ingredient of the offence of obtaining for- 
bearance by means of false pretences within 
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the meaning of Section 125 of the InsoWent 
Act, 1860, that such pretences should have 
been false within the knowledge of the 
insolvent or made with intent to defraud, nor 
need the order or warrant for imprisonment 
arer such knowledge or intent (exparte, 
FiscHRB, 8 L. E., 57, overruled). The 
warrant for imprisonment under the above 
Section need not set out the proceedings prior 
to the order, which is in itself sufficient au- 
thority for the issuing of the warrant. The 
Supreme Court has no jurisdiction to admit 
a prisoner in custody under an order of the 
Commissioner of Insolvency to bail until an 
appeal is entered. In re King - 9 L. E. 134 

-—Trover—Payment— Order and BUposi- 
tion—Cuitom of Warehousemen. Af. purchased 
from the plainti£Ga thirty bales of cornsacks — 
the purchase-money being paid by three bills 
of exchange payable at different dates— and 
stored them in his name in a free warehouse 
at Port Adelaide. Subsequently, being un- 
able to meet the first bill at maturity, M. 
handed the plaiatifis the storage receipt for 
the comsackiB as security, and made a similar 
MTangement as regards the second bill. 
Before the third bill became due M., being 
then in insolvent circumstances, arranged that 
the plaintiff should take back the cornsacks 
Mdthe original sale be rescinded. The third 
bill was then in the hands of the plaintiffs* 
bankers for discount, and the plaintiflfs accord- 
ingly, before the bill became due, instructed 
their bankers to pass the amount to their 
debit, which was accordingly done, the plain- 
tiff's account being at the time overdrawn. 
Shortly after this arrangement M, made an 
assignment under Division VI. of the Insolvent 
Act, 1880, of his estate and effects to the defen- 
dants as trustees for the benefit of his creditors, 
and the cornsacks still remaining in the ware- 
house in M.'s name were taken possession of 
by the defendants. On action for the value of 
the cornsacks, evidence was given of a custom 
existing in free warehouses at Port Adelaide, 
to hand the goods named in their storage 
feceipt to the holder of such receipt, and the 
jury found a usage as regards goods stored 
in such warehouses, that they should be sold 
^thout notice to the warehouseman. Eeldy 
that there was a payment within the statute ; 
that the goods were not, at the date of the 
aiaignment, in the order and disposition of M, 
Murray o.AcBAMAN - - 9L.E.179 
^ Execution hy Attorney— Proof of Debt — 
-^lee—Interest— Statute of Limitations— 
^ajfrnerii on Account, In 1852, F., a merchant 
who had for some time previously carried on 
jn extensive business, admitted as co-partner 
his two brothers and TF!, till then a clerk in 
his employ. No new capitol was introduced 
at the creation of the co-partnership, no 
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balance struck, nor was anything done to 
enable the new firm to estimate the assets or 
liabilities of the old business, but such business 
continued to be conducted, and the liabilities 
of the old and new firms were from time to 
time indiscriminately discharged as if no 
change had occurred, and their course of deal- 
ing throughout appeared to assume that the 
new firm had adopted both the assets and the 
liabilities of the old. F., as trustee for his 
mother, before the formation of the new firm 
had collected on her account large sums of 
money, some of which appeared in the books 
as credited to her, and others to the properties 
whence the moneys had arisen, but without 
reference to F.*« mother as the owner of such 
properties. On the establishment of the new 
firm no alteration whatever was made in the 
accounts, and the new firm continued to re- 
ceive money, the property of F.** mother, as 
before, and to credit it to the same accounts. 
Subsequently, and shortly before the making 
of the assignments hereinafter referred to, the 
bookkeeper of the firm, by the direction of F., 
adjusted the account of F.*« mother and 
credited to her the amounts not previously 
credited. It was the custom of the firm to 
allow and to charge their customers interest 
with annual rests on the balance on current 
Hccounts, and in making up this account in- 
terest was so allowed. The result was that 
what previously appeared on the books as a 
small debit became a very large credit balance. 
The apparent debit had been in part created 
by charging F.*» mother with moneys drawn 
by F., small sums only of which were in fact 
drawn for his mother's use, and with the ex- 
ception of these small sums no money had been 
paid to F.*« mother within the statutory 
period. The several members of the firm of 
V, and Company afterwards executed deeds of 
assignment, pursuant to Division VI. of the 
Insolvency Act, 1860, for the benefit of their 
creditors, one of such deeds being executed by 
attorney specially appointed for that purpose. 
F.'s mother now claimed to rank as a creditor 
on the joint estate of the firm for the amount 
actually due to her, and interest, irrespective 
of the entries appearing on the books. Heldf 
(1) That a deed executed by an attorney 
specially appointed for that purpose is duly 
executed within the meaning; of Division VI. of 
the Insolvency Act, 1860 ; (2) that by their 
course of dealing the new firm must be held to 
have adopted the account, and that VJs mother 
could not be bound by wrongful entries made 
by ^ or any other member o' the firm with- 
out her knowledge or authority. That the mere 
fact of A, having the entire management of 
the fund did not divest him of his character of 
a trustee and convert him into a mere agent, 
and that the new firm, having knowledge of 
the trusts, employed the trust money subject 
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Insolvency — continued, 

to all its incidente, and that lapee of time waa 
no bar to the claim of the cestui que trust 
against the tirm. That, whether the accouBt 
was considered as an ordinary mercantile one, 
or the firm was regarded fts a trustee impro- 
perly using trust funds, V.^s mother was en- 
titled to interest on the amounts from time to 
time to her credit, with such yearly rests as 
as were usually made in the ordinary course 
of the business of the firm, and that pay- 
ments made to her from time to time 
would be presumed to have been made to 
her on account of the balance to her 
credit so as to remove the saipe from the 
operation of the Statute of Limitations. The 
declaration of a creditor claiming under a deed 
of assignment made in pursuance of Division 
VI. of the Insolvent Ad, 1880, is primd facie 
evidence of the truth of the ailegauoni therein 
contained, and throws the •nus of rebutting 
the same on the perfeons disputing the claim. 
In the matter of the assigned estate of Philip 
Levi and Company exparte Sarah Levi 

8 L. B. 144 

Assignment — Concealment, The exami- 
nation of a debtor before the Commissioner of 
Insolvency under a deed of assignment made in 

fursuance of Division Yl. of ihe Insolvent Act, 
860, is admissiUe against him on a subse- 
quent criminal proceeding. A charge under 
the Insolvent Furthtr Amendment Act, 1870, 
against such debtor for concealment of estate 
after the execution of such deed is supported 
by proof ef possession a day before the execu- 
tion of the deed ot the property charged to 
have been concealed without evidence that 
such property was in his possession at or after 
the time of the deed having been so made. 
Regina v. Nutt - - - 5 L. £. 1C5 

This was a special case reserved from the 

Adelaide Insolvent Court. A, made a post 
nuptial settlement in favor of his wife, and 
afterwards, being insolvent, the goods under 
settlement were seized by the assignees in 
insolvency. The question was — Was this a bill 
of sale. The case depended on the construc- 
tion of Section 92 of the Insolvent Act, 1860. 
Held, that ** every bill of sale " in the second 
part of the section meant every bill of sale of 
the same nature as was meant in the previous 
part of the section, and that the contrast 
between the two eorts of bills of sale was 
simply a contrast in time. In re Nash. 

R. R., December 19, 1881. 

Insurance — ToUcy — Receipt — Conditions — 
Suing and laboring clauses — General average. 
The defendants agreed with the plaintifis to 
insure the steamer Queen oj the South on the 
terms of the following receipt :—** New South 
"Wales Marine Insurance Company, No. 4,552, 
Adelaide, 9th March, 1878. Received and 
accepted from Messrs. Geo. Johnston & Co. 



Insurance— continued, 

proposal to cover £4.500 on hull and machi- 
nery, valued at £600 at £15 per cent, net, free 
of all average, of the Queen of the South, 
from 8th March, 1878 (noon), to 8th March, 
1879 (noon), Captain Johnston to pilot steamer 
through the Murray- mouth, subject to the con- 
ditions of policy No. 4,552. Should steamer 
cease to trade through the mouth a rebate of 
premium to be made at a rate to be agreed, or 
policy to be cancelled on pa>ment of the osoiJ 
proportionate short-term premium.'' The de- 
fendantb' form of policy referred to in above 
receipt contained the suing and laboring 
clause. No policy was ever issued. The 
steamer went ashore at the Murray-mouth, 
was in considerable danger, and was only ret> 
cued by means of the jettison of portion of 
the cargo and by aid of the towage serrioea of 
the Wentworth, another steamer of the plain- 
tiffs. Utlil, that the plaintiffs must be deemed 
to be in the same position as if the policy had 
been issued to them by the defendants contain- 
ing the suing and laboring clauses, and were 
entitled to recover the Queen of the Sauth't 
proportion of the towage expenses, bat no 
part of the loss sustained through the jettison 
of the goods. Johnston r. New Soutb 
Wales Assurance Company - 14 L. S. 157 

Interim Order— Irregularity — Suppresmon 
qf Material Facts — Ademption (Suit — BilU 
An action of ejectment having been commenced 
by the defendants, as mortgagees, against the 
plaintiffs, who were mortgagors, to recover 
possession of certain lard, the plaintiffs fikd s 
bill in Equity for redemption of the land, snd 
obtained an interim order restraining the de- 
fendants in the suit from proceeding with their 
action of ejectment until the hearing. The 
Bill was demurrable on the face of it, for the 
reason amongst others that it contained ik) 
offer to do equity, and there was time after the 
commencement of the action of ejectment for 
the plaintiff to have filed his bill« and obtained 
an interlocutory injunction before the trial of 
the action. HM, that the interim order most 
be discharged. Kkuse v. Light and Amotueb 

12 L. K. 13 
Interpleader — See LociL Courts. 

Criminal Charge— Custody of Goods, 

The plaintiffs caused i/. to be arreeted on a 
chargB of having stolen 1,500 sheep, and the 
defendant, a police-trooper, under a warrant 
arrested H , and took possession of the sheep. 
The Attorney -General certified that there was 
no case against H., and thereupon the plaintiffs 
demanded the sheep from the defendant, and 
on his refusal to deliver them sued lum in 
trover. Boucaut, J., made an order that the 
plaintiffs and H, should interplead, and that 
in the meuitime the sheep should be restored 
to if . On an appeal. Held, per Way, 0. J., 
and Gwynne, J. (Boucaut, J , dissenUenie), 
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thaX H,, being an interested party, was not a 
fxoper person to have the custody of the pro- 
perty, and ordered that the goods i^ould re- 
Biain in the possession of the defendant. 

liBVINB ABD AnOTHEK V, McBsTH. 

13 L. K. 192 

Practice. Interpleader under the Com- 
mon Law Procedure Acts, does not apply 
to proceedings under the Revenue Juris- 
diction Act, to which the Grown is a party. 
Attorney-Gbnbral V, Bank op South Acjs- 
6L. R.67 
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Procuration Order— Equitable Assignment, 

A procuration order, given for valuable con- 
dderation by a person to whom money is due, 
or accruing due from the Government, in re- 
spect of such money, operates as an equitable 
sssignment of such money, and is not revocable 
by such person during his life time, nor re- 
voked by his death. T., a contractor under 
Gk>TernmeDt, on the 26th November, 1876, 
gave B, a procuration order authorising him to 
receiye all moneys due, and that should accrue 
due in respect of his contract, and B. continued 
to make advances to F. on the security of such 
procuration order, and to draw the moneys from 
time to time becoming due under the contract 
until the first of July, 1876, when notice was 

S'ven to the Treasurer, that V, had been found 
natic on the 9th of July preceding, and that 
all moneys thereafter were to be paid to S., 
tiie committee of his estate. On the 1st July, 
1876, a sum of money became payable under 
V*9 contract, and on the 9th August following 
F. died, beiiog indebted to B, in an amount 
larger than the sum which became due on the 
let July, 1876. Held, that the procuration 
order operated as an equitable assignment of 
the money from time to time accruing due 
under V's contract, and was not revoked by 
his lunacy or death. Attokney-Gbneral 
». Swan and Fuller - - 11 L. R. 85 

Sale Note— Bill of Sale—Begistration— 

Bona P'ides — Possession, The claimants on the 
29th November, 1877, purchased from the 
execution debtors three horses for £40, paying 
£10 in cash, and the balance on the 12th 
December following, the horses to be delivered 
on the following day. An ordinary sale- note 
was drawn up and signed. The claimants did 
not obtain delivery of the horses, although, as 
they alleged, they had made every effort to do 
so until shortly before judgment obtained by 
the execution debtors, who seized the horses in 
question. Held, that the sale was valid, and 
that the right of posseseion, the possession, and 
the property in the goods were in the claimants 
at the time of seizure. That the sale- note did 
not require registration as a bill of sale. 
MooBEHOusKx V, Glebson - 12 L. B. 113 



Interpleader— cofi/tfitied. 

Trustee — Bill of Sale — Redemption-- - 

Breach of Trust, A, and B, were trustesa 
under a marriage settlement. Certain horses 
purchased by A, were seized in execution at the 
suit of one of the creditors of A, and B., and 
X. obtained an advance, which he secured by 
bill of sale of the horses, and applied the 
amount in satisfaction of the execution. A. 
and B, subsequently sold portion of the trust 
estate, and with the proceeds paid off the 
amount secured by the bill of sale, and the 
horses continued to be used by X. as before. 
On seizure of the horses under an execution 
issued at the suit of A, A, and B, claimed the 
same as part of the trust estate. Held, that 
the horses had not by virtue of the redemption 
of the bill become the property of the claimants 
as trustees; that the trust moneys having been 
applied in redemption of the horses in breach of 
the trusts of the settlement the horses redeemed 
had not become impressed with such trusts. 
Williams v. Oarteb - 10 L. B. 135^ 

See Insolvency. 

Interrogatories — See Amended Bill. 
Intestates Beal Estate — See Adminis* 

TRATOR. 

See Testamentary Causes Act. 

Intestates — JS'^^ate of Married Women- 
Husband— Administration^ The Estates Keal 
EstateAct, 29 of 1867, does not apply to the 
real estate of married women dying during 
coverture, whether such estate l)e settled to 
her separate use or not. Such real estate there- 
fore passes to the heir-at-law of the wife, 
subject to the husband's life interest therein 
by the curtesy. Revitt v, Keelen 

7 L. B. 156 

^ Personal Bepresentative — Beal Estate. 

Administration of persona] estate of a de- 
ceased person can be granted in the same way 
since the Intestates Real Estates Distribution 
Act as before, and the real estate vests in the 
personal representative as an incident to such 
character, and not by grant from the Oourt. 
Be Dawson - - - - 4 L. B. 118 

Intimidation — See Habeas Corpus. 

Irregularity— See Interim order. 



Jockey Olub — Bules 21 and 68 — Expidsion of 
Member— Proceedings, Rules 21 and 68 of the 
South Australian Jockey Club are as follows : 
— " 21. The committee may expel any mem- 
ber proved to their satisfaction to have been 
been guilty of grossly improper conduct or 
riotous behaviour at any race meeting, or for 
such general misconduct as, ia the opinion of 
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Jockey Clah^canHnued. 

the committee, merits expnldon, or for default 
in the payment of any stake or bet.^ '* 68. 
The certificate of any other Racing Olub that 
any owner, jockey, or other person has been 
disqualified by such dab may be receiyed by 
the committee of the club as conclusive evir 
dence of such disqualification, and thereupon 
inch owner, jockey, or other person may be 
disqualified from running, riding, or training 
any horse on the course.*' The stewards of 
the Newmarket Race Meetings, haying warned 
the plaintiff off their course, the committee of 
the S. A. Jockey Olub, without notice to 
plaintiff, a member of their club, and without 
affording him an opportunity of being heard, 

Sassed the following resolution : — '' That the 
ecision of the stewards of the Newmaiket 
Race Meeting, held on Saturday, January 3rd, 
1880, that S, (the plaintiff) be warned off the 
South Australian Racecourse at the Newmarket 
for the ensuing twelve months, be endorsed, 
that 8. be warned off the South Aus- 
tralian Raoeconrse for all meetings until the 
drd January, 1881. Held, that the passing of 
the above resolution without notice to 
S„ or enquiring into the facts, was not 
warranted by the rules, and was illegal, and 
an interlocutory injunction, restraining the 
committee from enforcing the resolution, 
granted until the hearing or further order. 
Savill v. The Committee of the South 
Australian Jockey Club - 14 L. B. 22 

Joinder of Parties— See Trustee. 

Joint Purchase — Arrears of Rent — Conditions 
of Sale— Forfeiture. M. and T. purchased a 
lease of certain lands from F. and 2*., the con- 
ditions of sale providing that the vendors 
should pay rents, &c., up to the date of pur* 
chase. They failed to do so, however, ana the 
purchasers were compelled to pay the arrears 
to avoid forfeiture. On bill filed by M. 
against F. and T, it was decreed that F. 
should pay the plaintiff his share of the 
amount so paid- Murray v. Fisher kstd 
TiNLiNE 6L. B. 5 

Journalist — See Libel 

Judge Presiding (Discretion of) — See 
Criminal Law Consolidation Act. 

Judgment Creditor — See Real Property 
Acts 

Judgment — Certiorari — Writ of Execution — 
Supersedeas — Amendment, A judgment of a 
Local Court removed by certiorari into the 
Supreme Court does noc thereby become a 
judgment of the Supreme Court, but only has 
the effect of such judgment for purposes of 
execution. Writs of execution thereupon 
should therefore show the judgment in the 



Ju dgment^continued. 

Local Court, and the removal of the omission so 
to do is not amendable under the Common Law 
Procedure Act, 1853, being a matter of sab- 
stance and not form. English, Scottish, and 
Australian Chartered Bank v. Dubois 

4L.R.95 

Bight to lyistrain after Judgment ne- 

covered. By agreement for purchase of certain 
land by the plaintiff from the defendant it was 
provided tbAt until payment of the puxchsss 
money the defendant should have power to 
distrain for the interest falling due thereon 
from time to time as a landlord may distnin 
for rent under a common demise. Subse- 
auently, certain interest being in arrear, the 
defendant recovered judgment therefor in the 
Local Court of Eapunda, which judgment was 
removed by certiorari into the Supreme Courts 
and a writ of ca . «. issued, under whidi the plsin- 
tiff was arrested and lodged in gaol. While the 
plaintiff was in custody, the defendant levied 
a distress for the same interest on the pUun- 
tiff*s goods, and after sale thereunder dis- 
charged the plaintiff from custody. An action 
being brought by the plaintiff to recover douUs 
value in respect of such distress. Held, thsi 
the defendant, hj treating the interest ss s 
debt, and obtaining iudffment and execution 
thereupon, had waived his right to distrain, 
and that the distress was therefore wrongful 
Dblaney V, White - - - 2 L. &. 166 

Court equally divided. See Appeal. 

Judgment Non obstante Veredicto — See 

Pleading. 

Juries — See Service on Juries. 

Jurisdiction— See Local Courts. 

See iBfPOUNDiNG Act. 

See Beal Property Act, 

See Will. 

See Waste Lands Act. 

Original and statutory. See Equitt 

Act. 

Of Local Courts. See Customs Act. 

Jury — See Libel. 

See Local Court. 

Act 1862. See Felony, 

Cases. See IjOcal Courts. 

Justice of the Peace— See Supreme Oouw 
Act. 

Justices, Appeal trom—Act 6 of 1850— 
Practice. The appellant in an affiliation 
suit appealed to the Local Court against 
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Jnstdcesi appeal from— continued. 

the decision of the Justices who had or- 
dered payment of money per week for the 
mainteDanoe of an illegitimate child, the 
order had not been enforced pending the 
appeal on a Bond of Recognizances being 
eotered into. The form of the bond was that 
given in Daly's Guide, and was as follows :— 
**It is customary to require the defendant 
... to be bound in a sum not less than 
ten pounds . . . Conditioned to try the 
appeal and abide the judgment of tiie Court, 
&c." On this the Court dismissed the 
appeal on the ground that this wording 
did not follow the statute which contained 
the word prosecute instead of try. HM, 
that such nonsuit was right. Per Boucaut, 
Jiuuce : — ** It does not matter whether the 
words mean the same thing or not. It is 
important that the wording of statutes should 
be adhered to, otherwise the Courts before 
going into a case would invariably have to 
enter into long arguments as to the meaning 
of sQch and such words." Cobdon v. Crack, 
B. 8., May 26th, 1883. 
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Laches— See Company. 

See Pollution of Stream. 

Land— Agreement for the sale of. See Real 
Pbopbbty Acts. 

— Contract for sale of. See Contract. 

— Deprivation of. See Real Property 
Acts. 

— Right to by widow — Dower. See 
Acceptance. 

Land Grant — Map— Possession under Statute of 
Limitaiiona. Where a land grant conveys a 
aection as delineated in the map of a certain 
flwrvey, it cannot, on action brought for trespass- 
ing thereon, be set up for defence that according 
to the survey negs from which the map was 
prepared, the land, the subject of the action 
was improperly shown in such map as forming 
a portion of the section granted. Whereas 
each land, according to such pegs, formed 
portion of another section, which had been 
subsequently granted to the defendant, the 
laud (frant and map being conclusive as to the 

Slaintiffs title. (Necessary possession under the 
tatute of Limitations conunented on). Dab- 
WBNT V. Lloyd - - - 4 L. R. 134 

-— Under Statute 4 and 5, William IK, c. 95 
*^ the Act establishing this Colony (4 and 5 
William IV., c. 96) certain Commissioners were 
appomted, who were to declare all lands of the 
province open to purchase by British subjects, 
and to make orders for the survey and sale of 
8uch lands at such price (not being less than 
twelve shillings an acre) as they should think 



Land QrasLt— continued. 

fit The Act further provided for the ap- 
pointment of a Coninussioner resident in the 
colony te act under the orders of the Board of 
Commissioners. The land having accordingly 
been declared open for sale, the Board of Com- 
missioners sold to the plaintiff 134 acres for 
the sum of £80 8s., that is at 12s , an acre, 
and a land order was issued to him for 134 acres. 
On the authority of this order, the Resident 
Commissioner issued a land grant to the 
plaintiff in respect of the 134 acres. At the 
time of the execution of the grant, the section 
specified in the land grant, both as marked off 
on the ground and as delineated in the map of 
survey, contained about 220 acres. Subse- 
q^uent to its execution, the Resident Commis- 
sioner discovering the mistake, caused the ex- 
cess over 134 acres to be taken off the section 
and sold, and issued a grant in respect of such 
excess to the defendant. On action for eject- 
ment, brought by the plaintiff against the 
defendant to recover such excess, Heldj that 
the order issued by the Board of Commission- 
ers being for 134 acres, the Resident Com- 
missioner had authoritv to put the purchaser 
in possession of a block of that extent only, 
and that the grant of a block containing 220 
acres was therefore absolutely void. That 
even had theland order been for 220 acresat the 
price £80 8s. it would not have sustained 
the grant, because such a sale would have 
been an excess of their Parliamentary powers, 
which restricted them from selling under 12s. 
an acre. Smith v. Bewbs - 2 L. B. 149 

Landlord and Tenant — Bent — Trespass. 
Where rent is made payable at a particular 
place, or in default, nght of re-entry on de- 
fault, no demand is necessary before re-entry. 
Lawson v. Hill - - ' 4 L. R. 153 

— -- Payment of rent— Yearly tenancy. A., 
being a tenant to the plaintiff, at a weekly 
rent of 308 , payable every four weeks, sold the 
goodwill of the business to the defendant, who 
afterwards paid rent to the plaintiffs every 
four weeks, and who with their knowledge 
obtained a publican's licence for the ensuing 
year and paid a year's insurance in advance in 
respect of the premises. Held, that the de- 
fendant was not a yearly tenant, and that his 
tenancy was properly determined by a four 
weeks* notice. Symb v. Fanning 14 L. R. 84 

Practice. If on the trial of an action for 

use and occupation, it transpires during the 
plaintiff's case that the defendant holds from 
him under a written agreement, the plaintiff 
need not put in such contract, but the defen- 
dant, if he requires it, must do so himself. 

Ho&NBB t'. AflLLEB AND ANOTHER 

2 L. R 78 

The plaintiff had for two years received 

rent from the defendant in respect of certain 
e 
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Landlord and TenBat—iiontinued. 
sections occupied by the defendant. On the 
defendant refusing to continue to pay rent, 
and on action brought by the plaintiff in con- 
sequence, the defendant proved that he went 
into pofesession under certain persons who held 
a valid lease from the plaintiff for a term 
which had not expired, and that he had — 
except for the last two years — paid rent to 
such persons in respect of his tenancy, and not 
to the plaintiff. Held, that the presumption 
of tenancy raised by the payment of rent was 
not rebutted by these circumstances. Sizb v, 
SCHNEIDEB - - - 2 L. B. 79 

Assignment of reversion not under seal — See 

Ejectment. 

Distress — Beasts of Phnigh — Wheat, The 

rule that a landlord must distrain all other 
distrainable goods before seizing beasts of 
plough, does not apply to heaps of wheat 
mixed with chaff lying on the ground as 
thrown from the reaper, and semhle does not 
apply to any goods distrainable by Statute 
only. GooDFELLOW V. Gbeio - 4 L. R. 113 

Land Orders — See Nobthxrn Tsbritory 

Acts. 

Lands Glauses Consolidation Act— See 
Education Act. 

Offer— Notice of Trial— Costs, Under 

Section 62 of the Lands Clauses Consolida- 
tion Act of 1847, it is sufficient if the 
offer be made at the same time as the 
notice of enquiry is given in order to 
disentitle the claimant to costs in the event 
of the amount of compensation awarded 
being less than the amount offered. Boord v, 

COMHISSIONEB OF WATERWORKS - 9 L. R. 33 

With respect to frauds committed after 

the Crown Lands Act, 1877, the Commissioner 
may proceed to enforce a forfeiture under 
section 47, but with respect to frauds com- 
mitted before the passing of that Act, some 
other proceeding must be taken. Rankim v. 
Cait, R. R , August 24, 1882. 

Section 3 of the Lands Clauses Consoli- 
dation Act, 1881, which repeals Section 131 of 
the Act of 1876, is retrospective. Per 
Boucaut, J. O'Dba v. The Commissioner 
OP Railways, R. R., November 18, 1881. 

Municipal Corporations Act, 1861 — In- 

jurious affecting of Land. To entitle a party 
to compensation under the Lands Clauses Con- 
solidation Act, No. 6 of 1847, for the injmious 
affecting? of land by a Municipal Corporation 
in the execution of works authorised by Act 
of Parliament, there must either be an actual 
acquisition of land or an interference with the 
rignt to the soil by the Corporation. Stephens 
V. Corporation, &c., of Gawler - 4 L. R. 83 



Land Olauses Consolidation Ax^—conttMud 

Compensation — New Boad. Ib a claim for 

compensation for the opening up of a road 
through the plaintiff's land, which was not 
fenced, the arbitrator appointed by the plaiiH 
tiff under the Road Act allowed for fencing 
the road. Held, improperly so. Nosworthy 
V. B ALLETT - - - - 3 L. R. 52 

Payment out of Court — Costs On petition 

under the Lands Clauses Consolidatiob Act, 
1847, by the promoters for payment out of 
Court to chem of moneys deposited by them in 
a b^k, pursuant to Section 85 of the Act all 
persona interested in the property taken by the 
promoters are entitled to appear and to be paid 
by the promoters their cost of such appearance. 
Adelaide Waterworks v. Sach 11 L. R. 96 

Buna Railway ActASQd—TeiuiiU in taU 

— Compensation. A tenant in tail in poesession 
of land taken by the boyernment for railway 
purposes under the Lands Clauses Consolida- 
tion Act and Burra Railway Act, 1869, is 
entitled to the receipt of the whole of the 
compensation money awarded in reject of the 
same. In re James Masters, Deceased 

8 L. B. 54 
Larceny — See Presubcption. 

Lease (new)— See Waste Lands Act. 

Pastoral (Surrender of)— See Waste 

Lands Act. 

Transfer of from Sheriff— See Real 

Property Acts. 

Agreement for — See Real Property 

Acts. 

Leave of Ooort— See Insolysnct. 

to Plead— See Practice. 

Legacy— See Will. 

Lessen: — Lessee — SuMessee — Breach of Cove' 
nant — Substantial Daviages — Ejectment, A 
lessor cannot maintain ejectment against sub- 
lessees for a breach of cbyenant for which be 
has alrbady recoyered substantial damag«a 
from his immediate lessee. Knox v. Barrxtt 
AND Others - - - - 6 L. R. 20 

Liability— See District Councii^ Act. 

See iBfPOUNDiNG Act. 

See Articles of Association. 

For Money received by Co-Trustees. 

See Administration. 

Libel — Privilege. A memorial by citisenei 
addressed and delivered to the Inspector of 
Public- Houses, complaining of the improper 
management of a public- house, is privile^^ed in 
the absence of malice. Poole v. Lyons 

10 L. R. 1 
— Journalist — Privilege — Public Men — 
Private Character, A journalist is not justi- 
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yiM— continued. 

£ed, when treatinff of the condoot of a public 
mAQ, in making defaooiatory comments on his 
pri?ate character, unless in a civil action he is 
prepared to prove the truth of these comments, 
ind in a criminal proceeding their truth and 
that the interests of the public demand their 
pablication. la commenting on the public 
ictfl of a public man a journalist most use 
reasonable care and candour. Ward v. Deb- 
M>GT0N - - - - 14 L. R. 35 

-^Privikge, The defendant, a newspaper 
voprietor, published in bis paper a tetter 
beaded " Want of Police at Snowtown," com- 
mentin(r on the insufficiency of the police force, 
tndsutiog amongst other things that '* though 
botel-keepers are prohibited from selling liquor 
to men who are intoxicated, some waT or other 
meodoget enough here to be madk speech- 
Mj drank.'' The writer proceeded to furnish 
initaaoeflof such drunkenness and its effects, 
and continued — " It appears that there is such 
a place as a deadhouse belonging to an hotel, 
and I presume from its name that when a man 
tan hold no more beer he is put in the dead- 
boose until — ^if he has any more money — he 
cao parchase another cargo." The plaintiff 
wu the only hotel- keeper at Snowtown. On 
action for libel contained in the letter above 
referred to. Way, 0. J., directed the jury :— 
That the question of police accommodation 
being one of general interest to the public 
the defendant was justified in commenting on 
it, and in 80 doing was privileged ; but that if 
they found that the remarks as to supplying 
drink to intoxicated persons were aimed at the 
plainti^ the defendant was liable unless he 
shoved the statement to be true. Hazblobo vb 
t.KiNo . - . . 14L.E.192 

, — Privilege— Malice, The plaintiff, having, 
in a letter published in a London newspaper, 
nude certain statements injurious to the colony, 
and imputing corruption to its governing 
powers, the defendant, the proprietor of the 
hfjkter, published of him in the columns of 
that paper the following :— <* Affairs in South 
Australia. — We have been shown a copy of 
the Weekly Dispatch of May 16th, printed in 
London, which contains a letter by Benjamin 
Judkins, under date May 4th, giving a most 
gloomy picture of the state of affairs in South 
Australia, and winding up with a request that 
the editor will < exert his influence with home 
legi^tors against our scheme of colonization 
and immigration policy, in order that those who 
wish to better their fortunes in life may seek 
fresh fields and not change a better for a 
Worse.' It is no uncommon thing for the colony 
to be libelled by miserable loafers; but for 
nungled ignorance and mendacity this letter 
itandt almost unrivalled. It is greatly to be 
ngretted that the editors of respectable papers 
tt the old country do not take the trouble to 



Libel — continued, 

learn something of the character of their 
correspondents before inserting their communi- 
cations. The jaundiced statements of a man 
like Benjamin Judkins, who has been more 
than once sent to gaol for his outrageous 
slanders upon the police would be taken for 
what they were worth in this colony, but 
appearing in a London paper there is a danger 
of their being accepted as the testimony of a 
credible witness.'' The defendant had, in 
fact, been sent to gaol for using abusive lan- 
guage in a public place, the languas:e consisting 
of slanderous statements relative to the police ; 
and also, for assault committed at a time when 
he was in the Destitute Asylum. Held^ that 
the occasion was privileged, and that there was 
no such excess in the language used as to afford 
intrinsic evidence of malice. Judkins v. 
Thomas - - - - 14 L. B. 173 

Privilege. The defendants in an action 

for libel had sent in a memorial to the Society 
for the Propagation of the Gospel respecting 
the manner in which the plaintifl^s licensed 
house was conducted, alleging that it was 
frequented by bad characters; that disreputable 
persons congregated round the entrance ; and 
that such was detrimental to the business of 
defendants, and prayed that the Society would 
assist in obtaining the suppression of the 
nuisance. Held, that in the absence of express 
malice this was a privileged communication 
(Hazblgbovb v. Kino, 14 L. B. 192, com- 
mented on). Willis v, Ajfobd and Others, 
B. B., March 15, 18S1. 

In an action for libel by a constable, a 

letter was admitted as evidence from the 
plaintiff's superior officer, informing him that 
unless he disproved the allegations of the de- 
fendant he would be dismissed from the service. 
Held, that such was improperly received. 
Radford v Smallacombe, B. B., December 
1, 1881. 

Demurrer, The defendant had written of 

and concerning the plaintiff that there were 
lar^e defalcations in a mining company of 
which he was secretary. On action for dama- 
ges the defendant pleaded that ^'as to the 
composing and publishing so much of the said 
supposed libellous matter as imputes or charges 
to or against the defendant, that he was not an 
honest man, the defendant says that before 
the times mentioned the plaintiff received 
£12 10s. from M, to purchase certain shares, 
and that he had not done so, and had been 
written to for the money and bad withheld 
it." Ifeldf on demurrer, that the plea was 
bad- Stevenson v, Stephens, B. B , March, 
1847. 

Fair eomment — Mewspapers. One news- 
paper stated that its contemporary had been in 
the habit of ruining the characters of innocent 
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Libel — conHnued, 

persons for years. Held, that this was not fair 
comment. That to jusdfy a yerdict for the 
defendant, the truth of the statement must be 
proved. Stevens v, Murray, R. R., June 
9, 1847. 

A declaration set out that the defendant 

was indebted to the plaintiff in the sum of £60 
"for the goodwill of a certain catUe-ron before 
then relinquished and given up by the pluntiff 
to and in favour of the defendant, and at his 
request. ** Held, that there was no meaning in 
the term "goodwill of the cattle-run," and 
that such terms when used must be explained 
by some prefatory matter or innuenda Newsn- 
HAM V, Jahes, R. R., June 9, 1847. 

Privilege, Where a committee of the 

Diocesan Synod enquired into certain matters 
and brought up a report reflecting on the 
plaintiff. Held, that such report was privi- 
leged in the absence of malice. Platt v. 
Stocks, R. R, December 23, 1858. 

Crimin/d Information* In an application 

to the Court to file a criminal infonnation for 
libel, the affidavit in support must state where 
it was sworn. The Master of the Supreme 
Court is not in the same relation as the Master 
in the Crown Office. Where there is any 
doubt the Court will refuse to order the infor- 
mation to be filed. Reoina v, Anstby, R. R., 
September 22, 1851. (Overruled : Rboina v. 
Thohas, R R., October and November, 1883). 

— Privilege, A fair, accurate, and honajidc 
report of proceedings in a court of justice, 
although reflecting upon the character of one 
of the Queen's subjects, is privileged. Bonnky 
V, Thomas, R. R., April 21, 1881. 

Where the plaintiff in an action for 

libel had written to a newspaper in respect of 
a statement contained in a previous issue, 
which the editor commented on, it was con- 
tended that this intensified the first libel. 
Held, that the comments being brought about 
by the plaintiff's own act. no damages could be 
recovered in respect thereof. Boni^ey v, 
Thomas, R. R., April 21, 1881. 

Privilege— Malice. A letter written by 

the defendant to the plaintiff under privileged 
circumstances, stated that the plaintifl* had 
neglected his work for two years : that he was 
in the power of every shepherd from whom he 
could borrow money, and was continually going 
to townships (named), and sold grog right and 
left in the place. The letter went on to say 
that the writer found plaintiff's station too near 
Booborowie fthe station of which defendant 
was manager), ''and the station suffering in 
consequence of his dishonesty, he having tiJien 
lucerne seed, sewing twine and bags, from the 
store, of which I have proof. Mr. Brooks, to 
whom he still owes £100, says he paid what 
interest he did pay by three bags of floor. Of 
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Libel — corUinued, 

course I can't say where he got the floor." In 
an action for libel, the occasion being pri?Ueged, 
and there being no extrinsic evidence of malice, 
Held, that malice could not be inferred from th« 
terms of this letter itself. Gunn v. Abx- 
stbong - - - • 12L. B.125 

See Habeas Oobpus. 

Privilege — Comments on Public Ma^ 

Malice — Evidence, Comments on the pablk 
conduct of members of the Legislature are 
privileged in the absence of msiice, and it k 
not necessary to create the privilege for tbt 
persons making the comments to show tkt 
existence of the circumstances professed to bi 
commented on. Malice may, however, be in- 
ferred from the tenns of the publication, aol 
a charge of corruption would be in itself eri- 
denoe of such malice, but the use of as ex- 
pression which in its ordinary meaning wooU 
not, but in certain special instances woeld, 
impute corruption, is no evidence of maliei 
unless the context or extrinsic eridenee ahowi 
that such expression was used in its special aod 
restricted sense. When an equivocid tens ii 
used which might or might not convey a chaigt 
of improper conduct, it is for the jury to decide 
in what sense the term was used. In sock 
cases, and when the occasion is privileged, tiit 
onus would be on the plaintiff to show the tflm 
was used in a corrupt sense, and wheotte 
comments appear in a journal intended totho 
general pulmo, and relating to a Parliameotaiy 
measure affecting the general welfare, writus 
of a member of Parliament, their meaning most 
be deduced from tiie general tone of thepobih 
cation in which they occur, or by parol efideoce 
of the intent with which they were used. The 
defendants in a public newspaper ceiisnred the 
plaintiff, a member of the House of Anemblj, 
for his inconsistency in reference to a certain 
Land Bill. The writer stated that tb| 
plain tiff*s views in respect of the measure bu 
materially altered after a visit he had made to 
the South-Eastem Drainage Works, where U 
resided at the house of a well-known squattetil 
and then proceeded as follows :— " But ifej 
Ward's (the plaintiff^ subseouent action, i« 
the fact of his leaving whue the priodpi 
clauses of the Land Act were under diecusflol 
combine to prove that the squatters haye 'g^ 
at ' the patnot." On action for libel againj 
the newspaper, Held, that the article was a fu 
comment on the conduct of the plaintiff, andil 
the absence of malice, privileged (By Q^J^ 
J.) It was not necessary for the defendant j| 
prove the existence of the circumstances whid 
he professed to comment upon, the onus d 
proving their untruth being on the plaintiff! 
that the words •' got at," as used in the arttdj 
imputed no corruption or moral turpitude, an^ 
therefore, were not evidence of malice. WibI 
». Tatlob Ain) Another - 7 L. E 10* 
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Privilege -- Alalice — Reckless statements. 

In an article in the defendant's newspaper, 
entitled ''Haunts of the Unfortunate," the 
writer stated in reference to plaintiff's hotel, 
« The City Hotel, at the corner of Hindley 
and Morphett-streets, is the rendezvous of the 
^Willowers,' or the people who, until the 
nolice disturbed them, used to frequent the 
banks of the Torrens, and herd together at 
night beneath the * Willows *— a clump of 
trees to the west of the Railway Goods shed. 
More men than women were banging about 
'the city,' but at times the scenes enacted 
there would not bear open description." 
After the publication of the article, the 
plaintiff's solicitor wrote to the defendant 
offering to prove the inaccuracy of the above 
statements, complaining especially of the para- 
graph which referred to scenes which would 
not bear open description, and asking that 
these statements might be corrected. The 
defendant wrote in reply to the effect stated 
in the article referred to, which reply not 
beinf? considered sufficient, the plaintiff insti- 
tuted proceedings. Thereupon the defendant 
publiahed the following: — "On account of 
some observations contained in an article 
which appeared in a recent issue of the Adver- 
iistr, Mr. Robert Taylor, landlord of the City 
Hotel, at the corner of Hindley and Morphett- 
streets, has thought fit to commence pro- 
ceedinjfs against us for libel. The particular 
Ittssaee to which he objects stated that occa- 
rionafly scenes enacted at his licensed house 
would not bear open description. Mr. Wig- 
ley, acting as solicitor for the landlord, in- 
formed OS that his client considered that 
these remiarks did him injustice, and were 
likely to injure his business and reputation. 
We were, of course, anxious to avoid anything 
approaching to unfairness to any licensed vic- 
tualler, or any other person, and after serious 
consideration and investigation of the case, we 
submitted to the legal gentleman we have 
named the following paragraph, stating that 
we were willing to publish that but could do 
DO more :—* Special complaint has been made 
on behalf of the landlord of the City Hotel, 
at the comer of Hindley and Morphett-streets, 
to us respecting the following passage which 
appears in the article headed, " Haunts of the 
Unfortunate," that was published in Monday's 
Advertiser: — "More men than women were 
hanging about * the city,' but at times the 
scenes enacted there would not bear open 
description/' It is supposed that these words 
are intended to convey the idea that the house 
js used for the most immoral purposes, and 
^t the grossest indecency is practised there ; 
but though we admit the sentence complained 
of would fairly bear that construction, that is 
not the impression the writer sought to con- 
vey. We understuid, after careful enquiry, 
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that although the most unsavoury and disre- 
putable persons assemble in and about the 
hotel, the landlord does not permit on the pre- 
mises licentious conduct that will not bear 
description. We are anxious not to persist 
in any accusations against the City Hotel or 
its landlord that were not fully deserved, but 
at the same time, we would not retract or 
modify our remarks in such a way as to lead 
to the supposition that the tavern in question 
is the favourite haunt of virtue and the choice 
abode of innocence.' Mr. Taylor rejects the 
explanation we proffered, and has decided to 
appeal to the law and there, for the present, 
we leave the matter." On action for libel con- 
tained in the article the plea being the general 
issue, the Chief Justice directed the jury — the 
occasion being admitted to be privileged — that 
if they were satisfied, not only that the wri- 
ter of the original article had fallen into an 
inadvertent error in the mode of expression, 
but that the passage complained of was writ- 
ten with such a reckless disregard of the truth 
as to lead them to the conclusion that the wri- 
ter was animated by an improper and indirect 
motive^ and not by an honest desire to per- 
form his duty as a public writer — they should 
find for the plaintiff. That in order to find 
that the article was written maliciously they 
must be satisfied that the article was un- 
truthful — "untruthful" being that which a 
man not only does not know to be true ; and 
that in order to ascertain that a man does not 
honestly believe what he writes to be true, 
the jury must find out whether he has made 
his statements recklessly and without proper 
enquiry. Taylor v. Kino - 13 L. B 20 

The defendant signed a memorial to the 

Board of Education in which certain com- 
plaints were made against the plaintiff in his 
character of a licensed teacher ; an action for 
libel being brought in consequence against 
the defendant, Heldf that the communication 
was privileged. Taylor y. Warrbn 

2 L. B. 43 

Onpahllc persons — Criminal Information — 

Rumours — Interest — Evidence — Practice— Jury 
— Master — Actinrj Sheriff — Challenge to array 
— Act 10 of 1852. In a letter to a news- 
paper, the writer charged the presiding 
Magistrate at the Local Court with adjudi-* 
eating upon cases unfairly in favor of his 
brothers, who were practitioners of the 
court, and that the said Magistrate had en- 
tered into a compact with his two brothers for 
indirectly participating in the profits of the 
said Magistrate's Courts. In support of an 
application to show cause why the Master of 
the Court should not file a criminal informa- 
tion against the writer, the Magistrate denied 
the truth of the letters, but alleged that he had 
borrowed money from his brothers. Heldj 
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that this did not constitute an interest in the 
business as alleged ; (2) that the defendant 
mip^ht read affidavits as to the rumours ; (3) 
that application must be granted. Subse- 
quently the Master who was acting as Sheriff, 
filed an information and summoned a civil 

i'ury, and at the trial, the defendant claimed 
lis right after the Jury had been sworn, to 
challenge. The defendant pleaded not guilty, 
and the judge rejected as evidence an account 
affixed to an affidavit made by the prosecutor 
inBU[iportof his application for the rule, on the 
ground that the defendant did not know of 
the account at the time of writing the letters. 
During the summing up, the defendant left the 
court, and on returning, found the doors of 
the court locked. The defendant subsequently 
entered, but made no objection to his exclu- 
sion, and on motion for a new trial, Held, 
that the case was a proper one for trial by a 
civil jury ; that it was no ground for challeng- 
ing the array that the nominal prosecutor 
had also summoned the jury ; that the defen- 
dant had lost his right of peremptory chal- 
lenge after the jury had been sworn ; that the 
account was rightly excluded ; that the exclu- 
sion of defendant from the court was no 
ground for a new trial, and that the proper 
practice, after a conviction on a criminal libel, 
IS to summon the defendant for judgment on 
the first day of the ensuing term. Regina v. 
Smith - - - - lOL. E.213 
Private prosecntors — CvsUs, Persons pro- 
curing an investigation and committal before 
Justices for a defamatory libel, in consequence 
of which committal an information is laid in 
the name of the Attorney- General, are private 
prosecutors within the meaning of Section 
3]0 of Act 38 of 1876, and as such areliable for 
costs even though their names do not appear 
on the record as prosecutors. Cullen v. King 

11 L B 88 

Licensed VictuallerB* Act— Perw^W^w 
to keep open. An information beinfr preferred 
af^inst a licensed victualler for not clearing 
h» tap-room and closing his outer doors at 
11 o'clock as required by Act 9 of 1863, 
the defendant on the hearing of the infor- 
mation handed in a permission purportinff 
to be made under Section 64 of the 
Licensed Victuallers' Act, 1863, signed by a 
Special Magistrate, authorising him to keep the 
licensed house, bar, &c., open from 1 1 o'clock 
on May Ut, 1868, till 2 o'clock a m. May 2nd, 
1868. The magistrates, however, on being 
satisfied that the information was proved, fined 
the defendant. On the defendant appealing 
against such deciaon on the ground tnat the 
permission under the hand of a Special Macris- 
trate was an answer to the information, /A/^/, 
that the permission went beyond the Act and 
was therefore void ; the only permission 



Licensed Victuallers Act— cotuinued. 

authorised to be given being to receive and en- 
tertain visitors at a ball, dinner party, or other 
special occaf ion, and not to keep bars, &c , 
open. In re Lazab - - 2 L- B 44 

Mandamus — Applicaiion for Licenct. 

Where a certain time is fixed by a statute for 
the doing of a judicial act by an inferior tribonal 
asd the tribunal appointed to do svch act 
refuses to exercise its jurisdiction tnatidamm 
will not lie to compel it to do so. The Ade- 
laide Licensing Bench refused at its annaal 
meeting to hear an application for a licence. 
Hell, that mandamiis would not go to compd 
it to hear the application, because its jorisdio- 
tion could only be exercised on the days fixed 
by the act. The words *' housekeepers resid- 
ing io the district wherein the intended 
premises are situate "in clause 20, apply to 
housekeepers residing within the licensing 
district, and not to those living within the 
immediate neighbourhood. McCaljiak v. 
The Liobnsiko Bench of Adblaidb 

4L.B.4$ 

Adelaide Licensing Bench — Rc/usal to 

hear evidence — Mandamm. An applicaiit 
for a publican's licence in respect to new pre- 
mises tendered witnesses to show that the 
house was necessary. The Adelaide LicensiDfr 
Bench refused to hear the evidence or to grant 
the licence. On appeal, Held^ that the Bencb 
was bound to hear the application. In rt 
LuMB - - - - 14 L. E. IS 

Certificate-certiorari, The granting by 

a Special Magistrate of a certificate to sell 
intoxicating liquors under Section 40 of the 
Licensed Victuallers' Act, 1869-70, is not s 
judicial act, and certiorari will not lie to bring 
up and quash such certificate. In re La^gr 

14L.&.150 

Puhlicans Licence — Opposition ^Notice-- 

— Place of Residence of Objector — Cer- 
tiorari — Discretion. A notice of objection to 
the renewal of publican's licence given bj 
*' Matthew Symonds Clark, of Adelaide, mer- 
chant,!* stated the grounds of objection to be 
that '* the management of the hotel by the said 
Thomas Boddington is not satisfactory, in tbat 
the said Thomas Boddington permits ths 
premises to be frequented by bad and im- 
proper characters." Edd, that the place of 
residence of the objector and the grounds of 
objection were sufficiently stated to cnmplj 
with the requirements of the Licensed Victual- 
lers Act, and that the Licensing Bench 
were not justified in refusing to hear evidence 
in support of such objection. Rule 13 of the 
rules in the Schedule O to the Licensed 
Victuallers Act, 1869-70, provides tbat ''the 
objection that premises in respect of wbich 
publicans* or wine licences are held are fre- 
quented by bad or improper characters, shiU 
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Licensed Victuallers Ac^— continued. 
Bot of itself be conaidered a sofficeDt reaeon for 
inthholdiog such licence if it shall appear to 
the bcmch that licensed premises are required 
in the looditji but the consideration of the 
grantuig of any such licence shall be adjourned, 
tnd in the meantime a special report on the 
premises shall be made by the police, and pre- 
sented to the Bench at an adjourned meeting. 
On the hearing of an application for the re- 
newal of the publican's licence in question, the 
Bench did not adjourn to obtain a special re- 
port, bat called the Inspector of Police, who 
listed that he had nothing to say against the 
house, it was conducted as well as a house of 
its character could be conducted. The Bench 
n&nted a renewal of the licence.'' Thereupon 
Mi, Clark moyed for a writ of certiorart to 
loiog up the proceedings, and quaah the order 
giutbg the renewal. Mr. Olark had no in- 
terest in opposing other than as one of the 
general public. Held, that the Bench acted 
nnlawfally in refusing to adjourn and obtain a 
ipedal report of the police. That certiorari 
lay to bring up the proceedings but in favour 
of Bir. Clark, he bayinfl: no special interest, 
the granting the writ was not ex debito justitia, 
but in the discretion of the Court, and under 
the circumstances the court refused the writ. 
In re Boddinotow - - 14 L. B. 68 

Ol)j€ction — That a house has not sufficient 

accommodation for the public, and is not 
required, are no grounds of opposition to a 
renewal of an old licence. In re Abthur J osb 

5L.B.7 

Renewal of Licence — Mandamus —Re- 

karing^ Evidence. The Bench of Magistrates 
hsTing at their annual meeting refused a re- 
newal of a licence on a greund applicable only 
to applications for new houses were compelled 
by mandamus to rehear the application. On 
the rehearing thejr refused tne licence on a 
ground mentioned in the original notice of op- 
position, whi6h was applicable to renewals 
and of which there was evidence taken at /the 
original, but none at the rehearing. Held, 
that the Bench, on the rehearing, sat as of ad- 
journment from the original hearing, and it 
was therefore competent to decide on another 
ground then taken, and on evidence then given. 
In re Arthub Jose - - - 5 L. B. 61 

Licensed Victuallers Amendment Act 

1872, Section 19 — Traveller — Boria Fides. 
Under Section 19 of the Licensed Victuallers 
Act Amendment Act, 1872, a licensed victualler 
is liable to a penalty for selling liquor, &c., to a 
person not being a traveller or lodger, whether 
ae believed such person to be a traveller or 
lodger or not. Mubphyv. Innes 11 L.B. 56 

Lien — See PEmcrPAL and Agent. 

Bank. See Local Courts. 

Maritime. See Ship. 



Lien — continued. 

Where in a case in which S. gave a liea 

to B. over a [stack of hay on his land, and the 
land having been subsequently sold to C, 
Meld, that the lien was defeated. Sutheb- 
LAND V. Olabk - - - 3 L. B. 65 

Lixnitations— See Statute of. 

Statute of. See Insolvency. 

Limited Liability — See Company. 

Liaaidation— See Company. 

Liauidator's Gall— See Company. 

Loan — Payment — Guarantee — Demand. A, 
guaranteed to a bank the repayment by B. of 
a certain sum ''when called upon." Subse- 
quently he received notice from the bank that 
B. had drawn the sum guaranteed, and that 
from henceforth he would be charged with all 
interest thereon. The bank never specifically 
callea upon A. to pay the sum guaranteed. A., 
however, paid it, and on action against B. for 
its recovery. Held, that A. yna entitled to pay 
and sue for the amount guaranteed whenever 
he thought proper. Gbeen v. Pabb 

4 L. B. 126 

Local Courts— See iMPouNDiNa Act. 

See MisDiBECTioN. 

Particulars of Claim — Nonsuit, A Local 

Court is nut justified in entering a nonsuit on 
the ground that the particulars of claim are in- 
sufficient. McFablane v. Hutchison 

14L.B.184 

Act 1861, Clauses 2Q^ and ^U. Clause 

209 of the Local Court Act, 1861, provides that 
if any person wilfully insult the Court or any 
clerk of such Court, &c., it shall be lawful for 
the buliff to take such person into custody, and 
the Court shall have power to imprison for 
seven days or inflict a fine of £5. Clause 214 
provides that these fines shall be enforced as 
an order of the Justices, under Act 6 of 1850| 
which allows imprisonment for three months. 
A magistrate having infiicted a fine and im- 
prisonment, Held, that such oenviction was 
bad; that under the above Act a magistrate 
cannot imprison in the alternative. Beoina v. 
Palmeb, B. B , April 23, 1864. 

Jurisdiction — Majority of Justices — 

Practice. The justices constituting a Local 
Court of Full tJurisdiction to ti'y actions must 
give a unanimous judgment. Offleb r, 
Bagot, B. B., January 5, 1884. 

Jurisdiction over ojffknce on High Seas, 

Prohibition will not go to a Local Court to 
restrain the trying or enforcing the proceedings 
in an action, on the ground that the cause of 
action arose on the high seas. Andebson v, 
Loutit • - " - 2 L. B. 19 
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IiOCal Courts — continued, 

Interpleader, Where an interpleader 

claim is made under the Local Courts Act, 
1861» to goods taken in execution, and the 
claimant does not satisfy the requirements of 
the Act, to prevent the sale of the goods by 
payiDg to the bailiff his expenses of keeping 
possession till the day of trial, or by depositing 
the estimated yalue of the goods daimed, and 
the bailiff sells in conseqaeoce, the claimant 
cannot on such interpleader reooTer the value 
of the goods, but only the proceeds of the sale. 
Holmes v. Dunstall and Others - 2 L. B. 28 
— - Interlocutory Summotises — Where Hetum' 
able. Interlocutory summonses in Local Oourts 
need not necessarily be returnable at the Oourt 
House in which the action is pending, but 
Special Magistrates have the power to make 
such summonses returnable at any place they 
think proper. Such practice, however, is not 
approved of. Beabb v. Beckmann - 2 L. B. 30 

Judgment Quando AcciderirU. Local 

Courts have powar to give judgments of assets, 
quando acctderint, Webb and Othbes v 
Oampbell (Executor, &c.) - 2 L. B. 53 
— Appeal^Power of Judge in Granting Rules 
Nid The Supreme Court Procedure Act 
88 of 1867, does not deprive judges of the 
power of hearing applications for rules nisi for 
new trials, or prohibition in Local Court cases, 
such applications being proceedlnirs in Chambers 
within the meaning of that statute. (Overton 
«. Crampton to the contrary over-ruled.) 
Offs V, Kalibne - - - 2 L. B. 70 

Power to Nonsuit. In actions in Local 

Courts, the payment of money into Court does 
not preclude the Court from nonsuiting the 
plaintiff, nor in an action of trespass does the 
payment of money into Court, in respect of 
such trespass, admit the possession of the 
plaintiff. Ferryman v. Elofpsb. 

2 L. B. 171 

Criminal Jurisdiction Certiorari will not 

go to a Local Court of Criminal Jurisdiction 
to bring up a conviction of such Oourt in a 
matter within its jurisdiction, on the ground 
that on the merits ef the case such conviction 
was erroneous Prboners should not be placed 
on their trial in Local Courts of Criminal 
Jurisdiction without a properly preferred in- 
formation as in superior Courts. Baoina v. 

Ross 2 L B. 187 

Appeal — Special Case — An entry in the 

Record Book of a Local Court of a judgment 
" subject to a point reserved, case to be stated 
withm a week" is not an entry of a final 
judgment on which an appeal will lie, and no 
appeal can be had thereon in the event of a 
CAse not being stated within the week limited, 
unless the Local Court has altered its Record 
Book by expunging the reference to the point 
reserved. Randall v. Acram^n <" 5 L. B.69 



Local Courts — continued, 

Jurisdiction — Costs, Under the Local 

Courts Act| 1861, the costs incurred l^ a 
defendant in establishing his objections to the 
jurisdiction of the Local Court to which he is 
summoned will abide the event. Turner v. 
TivBR - . - - 5L.B. 141 

Appeal— Costs. In all cases of appeal 

from a Local Court where a rule is discharged 
or made absolute it will be with c<)sts in the 
absence of any special reasons for directing the 
contrary. Whits v, Hawkeswell 

1 L. B. 59 

Appeal— Grounds of. Where the points 

taken for appeal at the trial of an action in 
the Local Court are decided in the respondent's 
favor, or are abandoned by the appellant's 
counsel as being untenable, it is not competent 
for the appellant to appeal upon any other 
points which were not taken at the trid in the 
Court below. Sowton v. Drew - 1 L. B. 66 

Appeal— Questions of Fact. Section 56 

of the Local Courts Act, 1861, gives no right 
of appeal on questions of fact, and when there 
is any evidence to support the decision of the 
Local Court on a question of fact, such 
decision is conclusive and cannot be reviewed 
by the Supreme Court, although the Supreme 
Court may have found differently on the same 
facts. Oertsl v. Dibnhoff - 1 L. B. 70 

Appeal — Evidence not forwarded by the 

Court below. On an appeal from a Local 
Court where the evidence has not been fo^ 
w%rded the Court will not act upon an affidavit 
by the attorney in the case as to what took 
place at the trial. Roberts t;. Hbgoib 

1 L B. 72 

Arrest of Debtor about to leave the Province 

— Jury. Where a defendant is arrested under 
the 193rd Section of the Local Court Act, 
1861, and desires that the case be heard 
before the nearest Special Biagistrata, under 
Section 198, the plaintiff cannot, by demandiag 
a jury, require the hearing of the case to be 
postponed until the jury can be summoned. 
Stmphbns V, Franklin - 1 L. B. 60 

Certiorari — Costs, On removal of canss 

from Local Court by certiorari^ the plaintiff is 
not bound to follow the action into the 
Supreme Court, and the defendant is not 
entitled to costs on the disoontinuinoa by the 
plaintiff. MuDiarmio v, Clare District 
Council - - - - IL. B.7 

^—^ Practice — Certiorari, Service of certiorari 
by lodging same with derk of Local Court 
at eight p.m. at his private residence, and 
notice at the same time to the attorney Held, 
to be service on that day. B4£er v, Warrbk 

1L.B69 
-^— Jury, It it competent for the appelkat 
to apply for a jury after appearance aluioiigh 
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Local CoTirts— continued. 
thore may not be aeTen clear days before the 
day of trial. Sandib v, Hains, R. E., Uth 
Fehraaiy, 1866; or, 1 L. R. (Note). 
-— Appeal—Amount claimed^RuUng of Spe* 
oial Magistrate— Jury Case— Accommodation — 
Acceptance — Practice— Bank Lien, Section 
106 of the Local Courts Act, 1861, which pro- 
▼idw that either party xaay require the ruling 
or direction of the Judge or Special Magistrate 
to be reduced to writing applies only to jury 
caws. A plaintiff cannot by claiming in his 
particulars of demand a larger amount than 
the limit of the amount claimable in the Local 
Coupt obtain the right of appeal where the 
endence shows that he is not entitled to 
recover so large an amount. Bank op South 
Australia v. Hulbbrt - 11L.R.60 
— Interpleader— Particuhrso/Goods Claimed. 
Under Section 146 of the Local Courts 
Acll861,iti8 sufficient if particulars of the 
goods claimed be filed five days before any 
adjourned hearing of the interpleader sum- 
mons. Treqinzib v', McInttrh - 11 L. R. 46 
Attorney— Costs ^Taxation. Under Sec- 
tion 205 of the Lx5al Courts Act 1861, it is a 
condition precedent to the recovery of costs of 
an attorney against his client, that such costs 
ehoald have been previously taxed. Mouldbn 
9. Abbott - - . 11 L. R 29 
- — Action on Judgment, An action will not 
he on the judgment of a Local Court under 
the Act of 1881. Coopbb v. Habbison 

3 L. R. 71 
- — Appeal. The Supreme Court on applica- 
tion from the Local Court will not entertain 
2aeitions of misdirection unless the Court 
Blow has been required to reduce its ruling to 
writing. Jan bway v. Snkwin - 3 L. R. 74 
- — Certificate for Costs. Where plaintiff had 
wed in the Supreme Court £4 costs were 
allowed, because the defendant was resident 
out of the jurisdiction of the Court, and a 
I'ocal Court summons could not be served. 
LwK V, Clabk - - - 3 L. R. 69 
- — Crimnal Jurisdiction— Informations in 
Local Courts must he at the suit of the Crown. 
The Local Courts Act 1861, Section 13. pro- 
^des that all causes and matters cognizable 
ttweunder by a Court of Full Jurisdiction shall 
be heard, &q., before a Judge of the Supreme 
Court and a Jury, or before a Special BStgis- 
^te and Justices, or a Jury. By PartVIII. 
M Ae Local Courts Act, Courts of Full Juris- 
action have power to hear and determine in a 
jamary manner certain offences, but neither 
w« Act nor the Rules contain any provisions 
'^^^sach Local Court shall be constituted— 
Whether by a judge and jury or special 
"awatrate and two justices, or a jury— and 
contain no machinery by which a judge and 
]wy» 01 a special magistrate and jury can pre- 



Local Courts— ^n^inued. 

side in a Local Court of Criminal Jurisdiction. 
Heldf ihat imtil such machinery is provided 
Local Courts cannot exercise Criminal Juris- 
diction. Liformations in Local Courts must 
be at the suit of the Crown. Cabey v. 

SUTHBBLAND - - - - 3 L. R. 96 

Time of Appeal, Where the Act stated 

that in the case of appeal twelve days' notice 
should be given to the clerk of the Court, and 
where a rule said that notice must be glveh 
to the opposite party. Held, that the rule was 
ultra vires. Bbuob v. Williams 

3L.R.120 

Appeal — Condition of The right of a 

defendant to appeal, under the L9cal Courts 
Act, 1861, is tested by the amount claimed in 
the summons, and not by the amount of the 
verdict The Court. will not hear objections by 
appellant that were not taken in the Court 
below, and where the appellant made an 
affidavit that the point on which he was moving 
was taken below, but it did not appear on 
the notes of the Special Magistrate, who tried 
the cause, and he stated he had no recollection 
of such point having been taken. Held, tiiat 
the court must accept the Magistrate's report, 
and the appeal was dismissed with costs. 
HooKBB V. MoCoY - - - 4 L R. 62 

Jurisdiction — Prohibition — Reduction by 

Payment, In a contract for certain work at 
£ 150, to be performed in twelve weeks from date, 
it was provided that payments of £15 a week 
should DC made during the progress of the 
work. On action in the Local Court of Ade- 
laide for £60, balance due on the contract, it 
appeared that six weekly payments had been 
made, and on this it was contended by the 
defendants that the Court had no jurisdiction, 
because the claim had not been reduced by 
payment to an amount within its jurisdiction. 
On motion for prohibition. Held, that the 
amount had been reduced by payment, and 
the Court had jurisdiction. Nimmo v. Peters. 

4 L. R. 11 

Rules — Interpleader — Appeal — Prohibit 

tion. Where an inferior court makes an order 
without jurisdiction, no appeal lies therefrom, 
prohibition being the proper remedy. Inter- 
pleader summonses, under the Local Courts 
Act, 1861, must be issued out of the Court 
wherein the action is pending ; Rule 58, 
which provides a different course, being ultra 
vires. Watts v. Qibsbckb and Others 

4 L. R. 123 

Trover — Sale by Bailiff under Execution 

— Claim of third party — Security.^ Section 
144 of the Local Courts Act, 1860, provides 
that where any third person shall have any 
claim to or in respect of any goods or chattels 
taken in execution under the process of any 
Local Court, or in respect of the proceeds or 
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Talae thereof, such claim ahall be made before 
the actual sale thereof, if the return ef the 
specific goods be claimed, or if the claim be 
for the proceeds or yalue thereof, then before 
the amount received under the execution shall 
have been paid oyer or distriouted, and there- 
upon it sbaJl be lawful for the Clerk of the 
Court, upon the application of the officer 
charged with the execution of such prccese, to 
issue a summons Section 145 provides the 
security to be deposited by the claimant with 
the bttiliff Onder execution issued out of a 
Local Court against the goods of Q, the bailiff 
seized a horse, the property of JS., which was 
then on Q V premises. R. claimed the horse 
before sale, but neither deposited security for 
the prosecution of his claim, nor tendered the 
experse of keeping the horse. The bailiff 
proceeded to sell without reference to R.^s 
claim. Subsequently H. obtained possession of 
the horse, and refused to deliyer it to the pur- 
chaser. In troyer by the purchaser against R , 
Held, that the property in the horse passed by 
virtue of the sale, and the plaintiff was entitled 
to recover. Tothill v, Burnett - 8 L. B 75 

Appeal— Bights to Begin The counsel 

for the party at whose instance a case is re* 
served, and whose client is unsuccessful in the 
Court below, has the right to begin on the 
argument of the case. Tothill v, Burnett 

8 L. B. 75 

Appeal — Stay of Proceedings — Recovery 

of Money— Attorney. The defendants ap- 
pealed from a verdict of the Local Court of 
Adelaide ; but in lieu of depositiog with the 
Clerk of the Court the security required by 
the Act, paid into Court the amount of verdict 
and costs, which amount was, after notice o^ 
appeal, paid by the clerk to the plaintiff*s 
attorney by order of the special magistrate, 
and remained in such attorney's hands until a 
rule absolute for a new trial had been obtained, 
and notice thereof given to such attorney, 
when the plaintiff's attorney paid the money to 
his clients. Seld, that the attorney was liable 
personally to repay the money into Court. 
Bawhit v. O'Brien - - 12 L. B. 3 

Set'off^Res Judicata — Appeal. In an 

action in a Local Court for damages for con- 
yersion of a bu^try, the defendant pleaded that 
the matter had been already adjudicated upon, 
and in support of^that plea put in the proceed- 
ings in a former* action in the same Court be- 
tween the same parties, in which the present 
plaintiff, then defendant, pleaded amopgst other 
things an icformal plea of set-off, whereby he 
claimed from the tio<v defendant *' Any amount 
or balance that might be found due to the de- 
fendant upon his (the plaintiff'^) said claim, and 
the amounts therein credited by him to the 
pUintiff according to the particolars referred to 
m such claim," which particulars contained a 



Local Courts — continued, 
credit in fayour of the now plaintiff of £26 
for a bug^y purchased by a thud party. The 
buggy referred to was the buggy in dispute in 
the present action ; but the Court below fomd 
that the item of £25 in respect of same had 
not in fact been taken into account in the 
former action, and found a yerdict for the 
plaintiff. Held (on appeal), that the present 
plaintiff was not under the circumstancei 
estopped from denying that the matter had 
been adjudicated upon, and that the verdict 
must stand. White v. Mules - 12 L B. 170 

The defendant has an appeal in all 

cases where the claim exceeds £^0, though the 
amount in dispute is less than that amoant 
White v. MtiLBS - - 12 L. B. 170 

Costs — Admitted Set off. In an actien on 

a bill of exchange for £200 the defendant paid 
into Court £58 18s. 6d., and pleaded payment 
except as to the amount paid in, and that, u 
to the surplus, the plaintiff held the bill u 
trustee for M and his assignee, and that the 
defendant had a setoff against M and his 
assignee. The plaintiffs accepted the amooDt 
paid into Court in satisfaction. HM^ that the 
plaintiffs were entitled to take the money oat 
of Court on any of the pleas, and on the plea 
of set-off were not disentitled to costs bj 
yirtue of Section 23 of the Local Courts Act, 
1861. Bank of Adelaide v. West 

10 L. B. 181 

Locti8-in-<iao— See Trespass. 
Loss of Services— See Seduction. 

Lodging-honses — Unregistered keeper of 

Board and Lodging, Act 70 of 1877 only 

applies to houses of a low order or of i 
common description. Although Sectien 18 ol 
the Act provides a penalty for any omission to 
register, a person keeping an unregistered 
house can recover any amount due from 
persons boarding and lodging in such house. 
Judge v. Lyiw, B. B., Sept 20, 1883. 



Maintenance — Unlawful upholding — Duty of 
Attorney — Leave to Appeal Refused, Klingi- 
BiEL 17. Palmer - - - 1 L R. 75 

Maintenance .fees for) — See Impounddto 
Act. 

Malice—See Libel. 

Malicious Prosecution— See Arrest. 

Rensonahle and probable cause. The 

plaintiff and defendant were owners of pro- 
perty abutting on a private street, called Ann- 
street. The plaintiff memorialised the Cor- 
poration to take and make the street, and on 
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Halidons Prosecation— eon^'nuec^. 

the Ist Octoberi 1877, obtained fr>mthe defen- 
dant hia cheque for £6 158. , crossed ''Pay 
Adaiaide Corporation only.'' The plaintiff 
pftid the Corporation his own cheque for an 
amount which included the £6 15s., and after- 
wards, on the Idch October, made use of the 
ddfendant's cheque for another purpose. The 
money paid by the plaintiff to the Corporation 
was returned to him some ten or eleven days 
afterwards, with an intimation that the street 
in question was being formed under the pro- 
Tiaions of the Public Health Act, and that the 
coit to the defendant would amount to £8 138. 
3d. The plaintiff did not return to the defen- 
dant the amount of his cheque or pay defen- 
dant's proportion of tha cost of maMnflf Ann- 
btieeu On the 24th November, 1877, the de- 
fendant, having discovered that his cheque 
had been used by the plaintiff, wrote to 
the latter threatening him with criminal 
proceedings. Receiving no reply, the defen- 
dant consulted his solicitors, who themselves 
made enquiries, but there was only general 
endence as to what these enquiries were or 
what statement the defendant laid before 
them. Nor was there any evidence whether 
the defendant knew or enquired whether his 
cheqaehad been used by the plaintiff while 
plaintiff's own cheque was in the hands of the 
Cor[K)ration. Acuog under the advice of his 
Bolidtors, the defendant laid a criminal infor- 
mation against the plaintiff on the 29 th 
November, 1877* whicn information was, on 
the 3rd December* dismissed by the Police 
Magistrate. A verdict having been found 
fortheplMntiffy Hell, that there must be a 
new trial to obtain further evidence as to the 
statements laid before counsel by the defen- 
dant prior to laying the information, and also 
u to whether the defendant knew or eril^uired 
whether plaintiflTs cheque was in the hands of 
the Corporation when he paid away the cheque 
of the defendant. Stevenson v. Banbury 

12L.B.43 

— See Perjtjry. 

— Averment of Determination of Proceedings 
—Demurrer. In cases where it has been held 
unnecessary to aver a favorable determination 
of the proceedings in which an action for 
malicious prosecution is founded, it is also un- 
necessary to aver any determination of such 
proceedings. In an action for maliciously ob- 
taining a warrant on a Peace information, 
cauaiDg the plaintiff under such warrant to be 
arrested and imprisoned, the declaration did 
not alleflre any determination of the proceed- 
iogs. Eeld (QwYNNB Dissentiente), that such 
ayerment was not necessary. Birrell v, 
BiRRELL - - - - 10 L. B. 85 

— Information— Depositions— Certifed Copy 
—Evidence, In an action for malicious prose- 
cution the plaintiff tendered as evidence a 



MaUcions Prosecution— con/tnu^c{. 

document purporting to be a copy of the infor- 
mation and depositions laid and taken on the 
hearing of the charge out of which the action 
arose, such copy purporting to be sealed with 
the seal of the Supreme Court, and bearing 
the following endorsement, signed by the 
Clerk of Arraigns:— I certify Sie within to 
be a true copy of the original depositions. 
Held, that the above copy information was not 
admissible as evidence. Schrafle v. Hoff- 
BICHTER - - - - 11 L. B. 122 

Mandamus— See Demurrer. 

See Licensed Victuallers Act. 

See Certiorari. 

Mandamus is applicable and will lie to 

compel a company to register a transfer of 
shares. Fawcett v, Inqlewood Mining 
Venture - - - - 6 L. B. 15 

Maps, public — See Waste Lands Act. 

Marine Board Act— See Merchant Ship- 
piNQ Acts. 

Marine Insurance — See Abandonment. 

Maritime Lien— See Ship. 

Market value — See Breach op Contract. 

Marriage Act — Church of EngUmd rites — 
Omission of wordi calling those present to witness 
Licence — Evidence. Section 29 of the Mat- 
riage Act, 1867» enacts that " All marriages 
may be celebrated . . . in the place and oe- 
tween and by the parties described in the 
licence or certificate according to such forms 
and ceremony as they may think fit to adopt: 
Provided that such ceremony shall take place 
with open doors, and that in some part of the 
ceremony and in the presence of the Registrar- 
Oeneral, district registrar, officiating minister, 
or officiating registrar, conducting the same, 
and two or more witnesses, each of the 
parties shall say to the other: — *l call 
upon these here present to witness that 
I, A.B., do t&ke thee, G.D., to be 
my lawful wedded wife (or husband), or 
words to that effect.' " On special case stated 
under the 397 Section of the Criminal Law 
Consolidation Act, Held, that the Church of 
England marriage service sufficiently complies 
with the above requirement. That a Church 
of England clergyman performing the marriage 
service is presumably under the above Act ; 
That, even if the requirement of the Statute 
were not strictly complied with, the marriage 
would not be invalidated. Regina v. Green 

14 1. B. 10 

Bigamy — Gazette Notice — Officiating Mi* 

nutter. On indictment for bigamy it was 
objected and proved that the person who per- 
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Marriage Act — continued. 

formed the second marriage had no power bo 
to do, and the marriage was therefore null 
and Toid. It appeared, howeyer, that the 
Registrar-General of Marriages had improperly 
published such person's name in the Govern- 
went Gazette as having been duly enrolled an 
officiating minister underthe Act. Section 13of 
15, 1867, makes the Gazette conclusiye evi- 
dence that the persons therein so mentioned, 
are officiating ministers under the Act. Held, 
that the Gazette notice was conclusive; and 
that such person therefore would be taken to 
be an officiating minister, though in faot he 
was not. Re Habriet Wabben - 4 L. B 25 

Married Woman — See Husband and Wife. 

Achiowkdgment—Act 15 of 1845— IFttt 

— Separate use. A, by will bequeathed land to 
B. and C*. upon trust, to hold f or 2> , a married 
woman, dunng her life, and after her death, to 
such of her children as she should appoint, and 
in default of appointment, to all of them 
equally, with a aeclaration that the rents and 
profits of the land devised should be appropri- 
ated to the separate maintenance of /> , free of 
any engagement of her husband. Bv mort- 
gsge A, and E. , her husband, conveyed all the 
interest of D. in the land devised, and the rent 
and profits thereof to F., but the deed was not 
acknowledged by D. under Act 15 of 1845, Sec* 
tion 2. I^e consideration for the mortgage 
moved to J?., the husband before mamage. 
On bill, filed by F. against B, and C, for a 
declaration that the trustees were liable per- 
sonsily for rent and profits received after the 
nodoe of the mortgage, and for an account of 
such rents and profits. Hdd, that on a proper 
construction of the will, the devise was to the 
separate use of D. ; that the declaration in the 
will, that the rents and profits of the land 
should be applied to the maintenance of D., 
did not operate as any restraint on alienation 
by her ; that a married woman is, as regards 
property of which she is seised to her separate 
use, 2kfemme sole ; '«hat Act 15 of 1845, Section 
2, referred to conveyances by married women 
of land, of which they were not so seised and 
that here, therefore, no acknowledgment was 
necessary ; that the mortgage operated as a di- 
rection to B, and 0. to hold the land devised to 
the new trusts therein contained. Babtlet 

«• BOSWOBTH AND OTHERS - 4 L. B 27 

Separate property— Statute of Frauds. The 

separate freehold estate of a married woman , 
cannot, without writing, be charged with pay- 
ment of her debts. Gheret v, V\ est. 

14 L. B. 130 
See Cbown Lands Consolidation Act. 

Marine Board Act — FUmsoU Dvtc — Excessive 
Loading. The defendant was convicted under 
Section 194 of the Marine Board Act. 1881, 
for having allowed his ship to De loaded so as ^ 



Marine Board Act— con^Vmfd. 

to submerge the PlimsoU disc The defendant 
appealed against the conviction to the Local 
Court of Adelaide, who quashed conviction 
and reserved a case. The circumstances were 
that the Coorong, a British ship, registered at 
Adelaide and tnkding to Sydney, went on a 
voyage to the last named place. On her 
return she was found to be so loaded as to 
submerge the disc. The case turned on the 
reading of Section 194. Held, that the 
offence contemplated by the section was the 
** positive act of allowing to be loaded,*' and 
referred to the loading in the port where the 
cargo is put on board, but not at the port of 
arrival. Stable v, Stephens, B. B., Novem- 
ber 7, 1883. 

Married Women (Estate of)— See Intes- 
tates Real Estate Act. 

Master — See Chabtee-Pabtt. 

— See Libel. 

Repairs ordered by. See Ship. 

liasters and Servants Ad—SecHon 16- 
Agent — Company — Contract — Injunction— 
Winding-up, An injunction will be granted to 
restrain proceedings under Section 16 of the 
Masters and Servants Act, 1863, against the 
secretary of a company in course of voluntary 
liquidation on a contract entered into by bio 
for the company. In re The Sliding Roci 
Mining Company and Smelting Co3£Pam, 
exparte Nicx)L8 - - - 11 L< B 35 

Seaman — Warranty of Seaworthiness— 

Liability of Master, In an action by t 
seaman against the master of a ship (who 
was also part owner), to recover daiBsgei 
for injuries sustained through the breakage of 
a foot-rope, it was contended that the defendant 
ought to have known that the rope in question 
was dangerous. Held (citing Couch and 
Steele, 73 L. J. Q B. 151), that the owner 
could not be sued for injury by unseaworthi- 
ness unless there was a warranty of seaworthi- 
ness Rogers v. Loxjtit, B. B., March 2 and 
3, 1881. 

Material Facts (Suppression of) -See 
Interim Order. 

Material— See Ritles of the Supes^ 
Court. 

liatriculation — See Articles of Clerkship. 

Matrimonial Oanses Act — The Court wiU 
\ not allow the petitioner in a suit for dissolution 
of marriage, on his own affidavit, to proceed 
with the petition without naming a co-reopon- 
I dent. Leopoldt v, Leopoldt, B. B , Sep- 
tember 28, 1882. 

Memorandum of Association -See (Com- 
pany. 
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Member of Parliament — -4 rre*<—Z)6&/— 
Privilege. A member of the South Anetralian 
Parliament is privileged from arrest for forty 
days after the prorotration, and for a like period 
before the re-aaeembliimr of Parliament. Wick- 
LEiN V. Ward - - - 14 L* R. 21 

Merchantable Quality— See Salb. 

Merchant Sliipping Act— See Equity. 

Registered Owner^Fraud. The term 

"registered owner " in the Merchant Shipping 
Act does not apply to a person who is neither 
legally nor equitably the owner of a ship, but 
has by means of fraud procured a certificate of 
regis^ in his own name. To constitute a valid 
certificate, ownership must precede registration, 
and a certificate obtained by fraud by a person 
notWngthe owner will not enable the holder 
to confer a title on an innocent mortgagee for 
Ttloe without notice. Bray v, McDonald 

1 L. B. 20 
•— -Fraud under. A certificate of registra- 
tion mider the Merchant Shipping Act obtained 
bjr fraud will not enable the holder to confer 
• title on mort^ragee for value without notice. 
Beat v. McDonald and Othbbs - 1 L. B. 20 
•—Marine Board Act, 1B7 ^—Certificate— 
CanctUation — Tribunal The tribunal con- 
templated by Subdivision V. of the Section 
^ of the Merchant Shipping Act 17 and 18, 
Victoria, chapter 104, is a fixed tribunal, and 
e tnbunal specially appointed to investigate 
a particular case coming within the meaning 
01 that Section has no jurisdiction. Sub- 
diTifflon V. of Section 242 of the EngUsh 
Merchant Shipping Act empowers "any Court 
or tribunal authorised or hereafter t3 be 
euthwised by the legislative authority in any 
iintian poeeesiioa to make enquiries into 
cnwgee of incompetency or misconduct on the 
part of masters or mates of ships,*' to cancel 
w roapend, in certain cases, certificates granted 
y the Board of Trade. Under the Marine 
^M Act, 1873, there is no fixed tribunal 
appointed to make such enquiriee as above 
mentioned ; but the Marine Board have power 
w appoint special tribunals to investigate 
cnarges as they may from time to time arise. 
v^^ *»^ng been made against a captain 
folding a Board of Trade certificate, tiie 
^'J^^^Md appobted persons in accordance 
J^ Section 13 of the Marine Board Act, 
Zij. "^vestiflrate these charges, and the 
pettons so appointed ordered the captain to 
^J?',^P ^« certificate for cancellation. 
f^^% that the tribunal, not being a fixed 
^ouniU, had no iurisdiction under Subdivision 
lit ^^^^ 242 of the Merchant Shipping 
g^- In thb Matter op thb Mabinb 
2;^i> Amendmeitt Act, 1863, exparte 
Camehon .... 10 L. B. 92 

J^^^«— »%««/ Case— Appeal— Jurisdic- 
^' The decision of Justices on the hearing ' 



Merchant Shipping Act— continued. 

of informations for seamen's wages is finali 
and they have no power to state, nor has the 
Supreme Court any jurisdiction to consider 
a case reserved by such Justices for opinion, 
even though at the hearing such case be stated 
by the counsel on both sides. That imder 
Section 187 of the above Act a seaman can, 
within five days of his discharge, or three days 
from delivery of cargo, recover one-fourth of 
the wages due to him and no more. Oassano 
V. Teasdbl - - - 12 L R. 38 

-^— Marine Board Act, No, 6, 1873 — Can^ 
cellation of Certificate — Tnbunal. By Section 
242 of the Merchant Shipping Act 17 and 18, 
Victoria, power is given to the Board of Trade 
to cancel certificates of masters and mates in 
certain cases, which power is — by Section 23 
of 25 and 26 Victoria, chapter 63~Te8ted in 
the '' Local Marine Board Magistrates, Naval 
Court, Admiralty Court, or other court or 
tribunal by which the case is investigated or 
tried.'' By Section 13 of the Marine Board 
Amendment Act, No. 6 of 1873, power is 
given to the Marine Board to appoint persons, 
with the assistance of the Stipendiary Magip-* 
trate for the place, or if there be no sudi 
Stipendiary Magistrate, with the assistance of 
a competent legal assistant to be appointed by 
the Treasurer, to enquire into any charge of 
incompetency or misconduct made against any 
master, mate, or engineer, which tribunal is 
empowered by the same Act to cancel or 
suspend the certificate of such master, &c. 
Certain charges having been preferred against 
the master of a vessel, the Marine Board— one 
of its members having been appointed a 
Special Magistrate for purposes of the Marine 
Board Act of 1860— appointed themselves a 
tribunal to investigate such charges, and as 
such tribunal cancelled the master's certificate. 
Held, that the tribunal contemplated by the 
Merchant Shipping Act was a tribunal ap- 
pointed by the local Legislature, who had no 
power to delegate their authority to appoint 
such tribunal to the Marine Board ; that the 
15th S«*ction of the Marine Board Amendment 
Act, 1873, negatived the right of the Marine 
Board to sit as a tribunal in the matter, and 
disentitied them to appoint themselves as such 
tribunal. Madge v. Ferguson and Others. 

9 L. B. 216 
Meter— See Water Supply. 

Millers — Custom of— Property in Wheat Stored 
with. The form of proposal for insurance in 
use with the defendant contained a question 
whether the insurance was re<}uired in respect 
of property *' held for self or in trust, ox if so, 
for whom'?" and the policy provided that 
goods held in trust must be stated as such, 
else the policy would not cover them. The 
plaintiffs, who were millers, signed a proposal 
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Millers— co»(tVitte(i. 

to iosure wheat ''for self.'* A quantity of 
the wheat so Inaured had been received by the 
plaintiffd From different farmers to store, and 
on receipt had been shot oat into lartre batches 
with the knowledge and consent of the 
farmers, where it t^came mixed with other 
wheat. By the custom of millers it was an 
incident of the contract for storage that the 
plaintiff should be entitled to grind or sell the 
wheat 80 delivered, or the flour produced 
therefrom, and the farmers were entitled to 
require the plaintiffs to purchase the wheat so 
stored at the market price current at the time 
of such requirement, or to return them wheat 
of a similar quality till such purchase ; how- 
eTer, the farmers had to pay storage The 
wheat io stored with the plamtiffs havinar 
been destroyed by fire, an action was brought 
against the defendants to recoyer the amount 
for which the wheat was insured, the question 
being whether such wheat was the property 
of the plaintiffs or was held by them in trust 
for the farmers. The wheat had not until 
after the time of the fire been sold to the 
piaintiSd. Held, that the wheat until pur- 
chased by the plaintiffs remained the property 
of the farmers, and was therefore held by the 
plaintiffs in trust, and should have been so 
described in the proposal to insure ; that the 
property in the wheat passed to the plaintiffs 
on delivery. Randell and Others v. South 
Australian Inburavgb Company. 

2 LB. 172 

Minor Offences Act — Assault —Jurisdiction of 
Justices, The punishment for common assault 
not being limited to two years* imprisonment, 
two justices have no jurisdiction over the 
offence under the Minor Offences Procedure 
Act, 1869-70. In re Houstbn - 4 L. R. 121 

Minute Books -See District Councils Act 

Miscellaneous Leases Act—See Waste 
Lands Act. 

Misdescription — See Mortoaoe. 
See Ejectment. 

Misdirection — Presumption — Contents of Will 
Where it appeared that a will wss in existence 
but no evidence was {riven as to its contents, 
the jury was directed with reference to a point 
having collateral bearing upon the issue, thai 
the legal presumption would be that the land 
of the testator had descended to his heir 
at law. HehU bo misdirection. National 
Bank v. Mullen - - - 1 L. R. 109 

Presumption, The defendant accompanied 

N. to the agent of the plaintiffs (who were 
buikers), in order to negotiate an advance of 
£500 to N, The advance was made upon a 
bill drawn by B, and accepted by N, and en- 
dorsed by the defendant, the words ** N,s a> 



Misdirection — ewUinued, 

count being appended to the signature.** In an 
action for money paid to the use of the defen* 
dant, the jury were directed that the evidt^oce 
of the cheques and the bill of exchange raised 
an inference that the cheques were paid oat of 
moneys standing to the c^dit of the defendant 
and the proceeds of the bill had been applied to 
his benefit as last endorser. Jffeldf no misdi* 
rection. National Bank v. Mullen 

1 L B 109 

See Husband and Wife. 

See New Trial. 

Local Courts — Costs, It is not a misdi- 
rection in a Special Magistrate, on the trial of 
a cause in a Local Court, to explain to the 
jury the effect, by virtue of the Local Coorti 
Act, 1861, of the amount of the verdict in 
limiting or increasing costs. Local Courts 
have no power to avrard costs on a scale higher 
than the ve'^ict would under the Act cany. 
CaMPHUTNDER V, SWINDEN - 5 L. R. 25 

New Trial A party is not entitled as of 

riffht to a new trial, when there has been s 
misdirection, but if the Court is of opinion that 
substantial justice has been done or can be 
done without a further trial, the role will be 
refused. Warren v, Rounsbyell 

5 L. B. 101 

Misjoinder— See Exbcutobs. 

Of Trustees. See Insolvency. 

Misrepresentation — See Equity Aj^psal. 

Money — See Will. 

Had and Received See Chose et 

Action. 

Paid — Request — Unregistered transfer^ 

Calls. Plaintiff as defendant's agent and his 
attorney appointed unaer seal, purchased cer- 
tain shares in a mining company, and obtained 
a transfer to himself of the shares, executing s 
transfer from himself to the defendant — which 
transfer was also executed by the defendsnt. 
Plaintiff continued the retrietered owner of the 
shares, the transfer to the defendant not being 
registered. The plaintiff rendered to the de- 
fendant half-yearly accounts, charging him 
with calls paid on the sbares. Subsequently 
the defendant withdiew his power of attorney 
and parers from the plaintiff . Some fifteen 
months* later, a call of £1 per share became 
payable in respect of the above shares, which 
the plaintiff was compelled to pay. On action 
to recover the amount of such call, HehU thst 
the amount could not be recovered as money 
paid, the plaintiff haYimr taken the shares in 
his own name without the defendant's autho- 
rity, and there being no implied request on 
which to found the action. Wadham v, Giibs 

13L.B.65 
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Mortgage— See Foboeby. 

See COFTBACT. 

See Kbal Pbopbbty Acts. 

See Equity. 

See CoMPAHY. 

See Ejectment. 

See Baskeb and Customeb. 

Ejectment — Misdesctnption. In ejectment 

by mortgagee against mortgagor, the latter set 
up that the action would not lie in consequence 
of a misdescription in the property conveyed. 
It was shown that at the time of the mortgage, 
the defendant was possessed of one piece of 
land only, the subject of the present action, 
which, before making the mortgage, he pointed 
out to the mortgagor as the property to be 
mortgaged ; that this piece of land had been 
ooDveyed to him under the same description as 
that contained in the mortgage, and that by 
deed of confirmation executed m favour of the 
pltintiffs, the original vendor to the defen- 
dajit had identified the property. Held, that 
the plaintiffs were entiUed to recover. Letch- 
FOBD AND Anotheb V. Fbaynb - 7 L. B. 93 

Power of National Bank to take equitable 

mortgage to secure present advances. The appel- 
lants by their bill alleged that they had agreed 
with one Samuel White to allow him an over- 
draft of £10,000 upon his depositing with 
them certain deeds as security, and in pursu- 
ance of such agreement, the deeds were depo- 
sited and the money advanced. While the 
deeds remained in their possesion, they sued 
White for the money, ana it was then agreed 
between White and themselves, that they 
ahould sign judgment in the action, but should 
take no proceedings for enforcing it till the 
then ensuing harvest, and that the deeds al- 
ready deposited should remain as security for 
the debt; that subsequentiy White became 
insolvent, and it was agreed between the 
appellants and the respondents, the assignees of 
White in insolvency, tnat the appellants should 
require the respondents to sell the lands com- 
prised in such deeds under the provisions of 
Section 109 of the Insolvent Act, 1860, and 
that thereupon the respondents should sell 
such lands, and out of the proceeds pay to the 
appellants what was due to them ; that under 
this last agreement the appellants handed the 
said deeds to the respondents, but the respon- 
dents refused to satisfy their claim. The 
appellants charged that the respondents 
became trustees for them for the purpose of 
selling the land and receiving the proceeds, 
and paying them so much thereof as would 
satisfy their debt. To this bill the respon- 
dents had demurred, on the ground that the 
agreement between White and the appellants 
was illegal under the National Bank Act of 
1859. The Prurary Judge having upheld the 
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VLoitgZge^continued, 

demurrer (see National Bank of Australasia 
V. Cherry and Others, 2 L* B. lj« the 

Plaintiffs appealed against such decision. 
leldf that the original agreement between 
White and the appellants was illegal under 
the National Bank Act, 1859, section 7 ; that 
ttia second agreement, made after the debt waa 
incurred, and in consideration of forbearance 
by the appellants of their remedy by action 
was a valid agreement, and that the fint agree- 
ment bein^ illegal, and the second founded 
upon the same debt, the securities being like- 
wise the same, that such second agreement 
was merely a confirmation of the original ille- 

gil contract and was void. National Bank v, 
HSRRY AND OTHERS - - 2 L. B. 212 

Under the Real Property Act, 1861. Un- 
der the Heal Property Act, 1861, a mortgage 
cannot be registered which has not been eze* 
cuted in duplicate. Re Skerrbtt 2 L. B. 21 

Priority of Incumbrances, By mortgage 

dated 28th January, 1865, My bein^ then seised 
in fee of certain land, mortgaged it to B^ and 
this mortgage, after several other assignments, 
was finallv, on 30th August, 1866, assigned to 
the defendants. On the 4th October, 1865, 
M.f by an agreement in writing with the defen- 
dants, charged his equitable interest in the 
property with £800 to secure the due payment 
at maturity of a bill of exchange discounted 
for him on the execution of such agreement by 
the defendants. On tne 15th January, 1866, 
M. conveyed his property by deed containing a 
power of sale and a right of redemption to H.^ 
*' subject to any incumbrances at present 
existing thereon as hereinafter mentioned," and 
the power of sale declared that any sale would 
be '* subject to any mortgage debt that may 
then be existing thereon," but no reference 
was made to any specific mortgage or mort- 
gages. The mortgage of the 15th January, 
1866, was registered on the 19th January, 
1866, and the agreement with the defendants 
of the 4th October, 1866, not until the 4ih 
September, 1866. The jplaintiffs claiming as 
assignees of the mortgage of the 15th January, 
1866, filed a bill to ascertain the priority of 
the mortgages — the points beins that the mort- 
gage to the defendants of the 4th October, 
1865, was void, and in contravention of the 
Bank Charter, which only authorised the bank 
to take mortgages to secure money actually 
and honafde due, and that as the mortgage 
under which the plaintiffs claimed was regis- 
tered before the agreement with the defendants 
it would under the Begistration Act, No. 
8 of 5, Victoria, take priority :— JBTcW, that aa 
" those who seek equity must do equity," the 
the plaintifiEs who derived title from if. would 
not De allowed to have any benefit from a 
wrongful act to which M. had been a party, 
and, Uierefore, would not raise the question 
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Mortgage —continued, 

of the mortgage of the 4th October being con- 
trary to the i^nk Charter. That the object 
of the Registration Act was to secure a pur- 
chaser, mortgagee, &c., who duly registered 
his conveyance, the interest for which he 
actually contracted against any prior purchaser 
&c., who had neglected to comply with its 
provisions, and not to give any greater interest 
than was contracted for ; and that the conveyance 
under which the plaintiffs claimed having been 
made " subject to any mortgage debt existing 
thereon," and the mortgage debt of the defen- 
dants being then existing thereon, the mere 
prior registration of the piaintifPs conveyance 
would not*give it priority over the unregistered 
agreement of the defendants. The notarial 
copy of the defendant's charter deposited with 
the Master of the Court held admissible, and 
the production of the original charter dispensed 
with. West Kanmantoo Mining Company 
V, English, Scottish, and Australian 
Chartebed Bank, 2 L. B. 97. Reversed on 
appeal - - - - 2 L. B. 237 

Right of Appeal. Where an information 

for selling horses in a place not being a public 
market, &c., under the 239tb Section of the 
Municipal Act 1830, is dismissed by the Justices, 
the prosecutor has no right of appeal under 
Section 269. Duigan v. Bolte, B. B., June 
12, 1883. 

Municipal Oorporatlon Act— ^ee Lands 
Clauses Consolidation Act. 

Notice of Rates— Owner or Tenant in 

Possession, Under Section 167 of the Muni- 
cipal Corporations Act, L86L, it is not necessary 
to leave with the owner of vacant land par- 
ticulars of the rates to be coUected in respect 
thereof, that Section only applying where there 
is some person in possession either as owner or 
tenant. In re Qoolwa Corporation 

12 L. B 120 

By-laws— Flagging and Paving — Asphalt. 

By the Municipal Corporations' Act 1865 and 
6, the Corporation was empowered to make 
By-Laws for the purpose of regulating: the 
« flaf^ging and paving '' of footpaths and streets, 
and the recovery of one moiety of expense 
from the owner or occupier of the land abut- 
ting on any such footpath. At the time of the 
passing of that Act the process of forming 
footpaths by means of asphalt had not been 
adopted in Adelaide. The Corporation having 
made of asphalt the footpath abutting on 
defendant's property sought under a by-law 
made in pursuance of the above po«rer to 
recover from the the defendant one-half the 
expense of such making. Held, that asphalt was 
not '* flagging and paving " within the meaning 
of the Act, and that the plaintiffs could not 
recover. Adelaide Corporation v. Frankis 

14 L. B 170 



Monicipal Corporation Act-^eontinued, 

Section 73 — Slaughter. It is not an offence 

vnthin the meaning of Section 73 of the Co^ 
porations Act, 1861, to prepare and dress, 
within the city boundaries, animuds elauofhteTea 
beyond such boundaries. Osborne v. Drew 

11 L. B. 125 

Manicipal Corporation (Liability of)— 
Where a corporation constructs artificasl 
works a duty is cast upon them to 
keep them in such state as to prevent 
them causing danger to passengers on the 
highway. The discretion in Section 98 of 
the Municipal Corporations Act, 1880, is a 
discretion to repair, and not to make the works 
in such a way as they might become danger- 
ous in time. Barnard v Thb Corporation 
OF Port Adelaide, E. B. August 20, 1881. 

yLnrdeT— Concealment of Birth— Act 9 of 
1859. On an indictment for the murder of so 
infant, the fact that the child vras bom alive 
must be strictly proved, and it is not suffidsDt 
to adduce circumstances which raise a pre- 
sumption of violence. The mother alone ii 
liable on an indictment for concealment ci 
birth. Reoina v. Towashbnd - 8 L. B. 72 

Statements of Prisoner, On the trial of 

' the prisoner for murder, the Crown Sector 

proposed to give evidence of statements bv the 

prisoner to G., the constable who arrestedhim, 

I made after being told by O, that anything he 

I said would be used *' either for him or against 

I him at his trinl." Held, that the evidence 

was inadmissible. It was then proposed to 

I give evidence of statements subsequently 

made by the prisoner, in the abeence A 

G.J to P., another constable to whom G, 

I had delivered the prisoner. Held, that the 

evidence was inadmissible, because the 

inducement held out by G, might possibly 

have been still operating on the mind of the 

prisoner at the time he made the statement to 

P. Regina v. Poolulta Yaria - 2 L. B. 261 



Nearest Pound — See Impoundikg Act. 

Ne-Ezeat Oolonia — Affidavit An affidavit 
in support of an application for an erder for a 
writ of ne-exeai cohnia should set out the facts 
from which the inference of intention of the 
debtor to abscond might be drawn with par- 
ticularity, and it is not sufficient to state a 
belief in such intention from information 
received from a third party. Gervasi v. 
Rigamonti - - - 4 L. B. 132 

Negligence — Where it was the duty of ths 
def en(Unt to take off a belt when the machinery 
was stopped, and he neglected to do so, aod the 
machinery on being set in motion caused the 
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Negligence conUmud. 

I088 of the plaintiff's anna, Seld, that he 
eoold not riHsover against the defendant 
OoFBLAND V. Wbntzbl, L. B.| 1866, page 30. 

See Agehcy. 

See Bill op Lij>iNG. 

New Oontract— See Oontbact. 

New Issue— See Company. 

New Lease — See Waste Lands Act. 

New Offence— See Waste Lanj>s Act. 

New Bead— See Roads Act. 

New Term — See Sale of Land. 

New Trial — See Misdirection. 
See Breach op Contract. 

Misdirection — Acquiescence by counsel in 

Judge's directions— Estoppel. Where at the 
trial of an action counsel have raised no ob- 
jection to the direction of the presiding Judge 
on the law inyolved, they are estopped from 
afterwards objecting to the same where the 
counsel for the other side have been led by 
such direction to frame their case in a manner 
different from that which thej would other- 
wise have adopted, especiallj if such direction 
be in accordance with the opening to the jury 
of the coonael so afterwards objecting, Ran- 
dall V, TuxpoBD - - - 9 L. R. 1 

Evidemce — Deceit ^ Principal— Agent— 

Cmpiracy. Defendant, a broker, offered 
pUintiff certain shares for sale, and, after ne- 
gotiations during which plaintiff offered a less 
price, he ultimately agreed to purehase at £70 
a share. It was asserted by the plaintiff, but 
denied by the defendant, that, in the course of 
the negotiations, defendant said to plaintiff: 
'* My principal won't wait.'' The shares were 
m fact purchased by Mr. Longson, another 
broker and the defendant, from Mr. Tom- 
kinson at £02 10s., and the defendant sold as a 
principal and not as an agent. It was admitted 
that the defendant was not acting as the plain- 
tiff's broker in the transaction, but the plaintiff 
alleged that the whole affair was a conspiracy 
on the part of the defendant and Mr. Longson • 
that he was deceived by the defendant's misre^ 
presentation that he was selling as an agent and 
not as a principal, and thereby induced to give 
a higher price than he would otherwise have 
done, and the plwntiff sought to receive the 
difference between the price paid to Mr. Tom- 
kinson and that at which he had re-sold to the 
plaintiff and Mr. Longson. There was no evi- 
flence of any conspiracy, but it was admitted 
y»at there was an agreement between the de- 
rendant and Mr. Longson to purchase Mr. 
Jomkinson's shares and divide the profits, and 
«r. Longson was not put in the box. At the 



trial, the jury found a verdict for the defen- 
dant, the presiding Judge expressing his 
dissatisfaction. Held, that under the above 
circumstances the money sued for might be 
recovered, if the plaintiff^s evidence were cor- 
rect as to the representation made by the 
defendant ; that the evidence was too evenly 
balanced on that point to justify the granting of 
a new triaL Hajit v. France - 13 L. B. 8 

Next of Kin— See Will. 

See Administration. 

See Testamentary Causes Act. 

Non- disclosure — See Insolvency. 

Nonjoinder — See Policy op Insurance. 

Non-production of Warrant— See Habeas 
Corpus. 

Nonsuit— See Aobebment por Title. 

Bight of Flaintiff" to. On action for 

balance of purchase-money, the phiintiff elected 
to be nonsuited. The defendant insisted that 
judgment shoold be given, and the Local Court 
gave judgment for the defendant. Held, that 
such nonsuit was right. In delivering 
judgment, the Chief Justice said that 
between the BngKsh County Courts and the 
Local Courts of this province there was a wide 
difference. In the former, the power to non- 
suit was no novelty, the County Courts Act 
onW increasing the power of the courts which 
had been in existence from ancient times. In 
the case of the Local Courts of this province, 
they were first called into existence by statute, 
and in defining their powers the court could not 
travel outside the powers given them by the 
statute; that the Local Court Act gave a 
power to the presiding judge or magistrates to 
decide aU cases submitted to them v^ithin their 
jurisdiction, according to equity and good con- 
science, which would not be the case it suitors 
could at any time withdraw proceedings by 
demanding a nonsuit. If this could be done 
it would strike at the great end and object of 
the Local Courts Act, which was to give a 
cheap and summary settlement of the matters 
in dispute. Regina v, Gawlbr Town Magis- 
trates, R R., November 20, 1856. 



Northern Territory Acts— Land Orders- 
Survey within Jive years— Time, The effect of 
the Northern Territory Amendment Act, 1868, 
was not compulsory to alter the contract be- 
tween the Government and the holders of land 
orders under the Northern Territory Act. 
1863, nor to deprive those holders of their 
right of action for its breach, although it ren- 
dered its performance by the Government 
impossible. On an action by the holders of 
land orders for not surveying and allotting the 
land sold within the time limited by the Nor- 
thern Territory Act, 1863, an equiuble plea 
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Northern Territory Acts— con/mwcd. 

allegintr time not to have been the essence 
of the contract was therefore disallowed, it not 
being possible for the Government to perform 
their agrreement at all after the passing of Act 
3 of 1^8. North Austraxian CoMPAirr v. 
Blackmobb - - - 5 L. B. 149 

Clause 3 of the Northern Territory Act, 

1863, set oat that certain offices were to be 
kept open for 28 days. Held, that this was 
28 consecutive days, Sundays and holidays 
included. Hall v, Commissioneb of Cbown 
Lakds, B. B., April 16, 1864. 

RegulatioTM — Applications for land — 

Land Ordtrs — Contract — Company — Estoppel 
— Claimants Relief Act, By regulations made 
under Northern Territory Act, 1863, the 
officers in London and Adelaide were em- 

Sowered to receive applications for the land to 
e sold under the Act for twenty-eight days 
after Ist March, 1864. The form of applica- 
tion to be followed required a statement of the 
quantity of land wanted, the amount of depo- 
sit paid, and an agreement to accept all 
applied for, or any less quantity, to pay the 
balance of purchase-money, and to conform to 
the regulations On the 29th March, certain 
persons, as directors and promoters, on behalf 
of a company not then in existence, forwarded 
a letter with £8,000 *< for the purchase of lands 
— town and country lots — ^in the Northern 
Territory of South Australia, the demands of 
private individuals to be satisfied before the 
allotment of any lands on this application." 
The contemplated company was afterwards 
incorporated, and the Government then al- 
lotted to the company certain sections, pursu- 
ant to the above application, and issued land 
orders in respect thereof. The Northern Ter- 
ritory Act provided that the holders of land 
orders should^ within five years, select out of 
land surveyed by the Government the land 
required by themselves. Such selection, how- 
ever, was prevented by the Government not 
havinff surveyed within the prescribed time. 
The Northern Territory Amendment Act, 
1868, extended the time for selection, but ren- 
dered it impossible for the Government to 
fulfil their original contract The company 
then sued the Government under the Clai- 
mants' Relief Act, their declaration containing 
a special count for non-performance of the 
contract, and the common count for monev had 
and received. The defendants contended that 
the land orders were not issued in conformity 
with the regulations, by reason that the persons 
to whom the orders were issued were not the 
persons mentioned in the application ; that the 
application was not in the form required by 
the reinilations, in not applying for a specific 
quantity of land; also, that the contract being 
made by the Government of South Australia 
in the carrying out of a public undertaking, did 



Northern Territory Acts— conrtnuerf. 

not confer rights on the plaintiffs capable of 
being enforced at law ; and that the Northern 
Territory Amendment Act, 1868, operated as 
a repeal of the Act of 1863, and therefore 
altered the contract and deprived the company 
of its right of action« Held, (1st). That under 
the regulations it was lawful for the Govern- 
ment to issue the land orders to the transferee 
of the original applicant, and that there is do 
authority for saying that a company cannot 
carry out and complete negotiations previoualy 
entered into on its behalf before its formation, 
and make them the basis of a valid contract. 
(2). That the application was capable of being 
read as an application for all the sections of 
land the deposit on which would not exceed 
the amount sent which should not have been 
applied for by private applicants, and as that 
could be rendered certain on the last day for 
receiving applications, that it substantially ape- 
cified the land applied for. (3). That in addi- 
tion, the Government having received the 
money, and issued the land orders, they were 
estopped from setting up that they did not con- 
stitute a valid contract. (4). That the Clai- 
mants' Relief Act was intended to apply to sdl 
cases in which an action would hiave lain 
against the Government were it an individual. 
(5). That though the Northern Territory Act, 
18i38, rendered it impossible for the Govern- 
ment to carry out their contract with the 
holders of land orders, it did not affect the 
lights of such holders to obtain compensation 
for the breach of such contract. North Aus- 
tralian Company v. Black more - 5 L. R. 157 

Notice — See Thistles. 

See CoBiPANY. 

See Insolvency. 

See Real Property Acts. 

See Will. 

See District Councils Act. 

Of Action. See Arrest. 

Of Dishonor. See Company. 

Of Defalcation. See Policy op Assu- 

RANCl. 

Of Demand. See Bill of Sale. 

Of Bates. See Municipal Corpora- 
tions Act. 

Of Trial. See Lands Clauses Consoli- 
dation Act. 

To Justices. See Certiorari. 

Notices— See Bducatioh Act. 



Object of Call— See Company. 

Objections — See Licensed Victuallers 

Act. 
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Occttpier— Se6 Real PROPEKrr Acre. 
Offence — See Insolvency. 

(new)— See Waste Lands Act. 

See Habeas Ookpus. 

Offences on Bigh Seas— See Local Courts. 

Offenders from other Colonies— 5/a/u^*— 
Statement of Offence. The Act, 16 of 1864, 
"to make further and better providon fop the 
apprehension of oflfenders escaping into South 
Awtralia from anj of the Australian Colo- 
Me8,"iflin force, notwithstanding its alleged 
mcoDMBtency with, or repugnancy to, the Im- 
peml Statute 6th and 7th Victoria, c 84, 
"for the better apprehension of certain oflfen- 
«n. In order to justify the arrest or deten- 
Jf' ^ a Pnaoner under Section 1 of the Act 
16 of 1864, it must appear that the offence 
chaijgfed is such as is indictable according to 
the law of this colony, or it must be made to 
^jpear to the Court from evidence that such 
<™«« M indictable according to the kw of 
tbe colony whence the original warrant 
wwi. In re King - - - 1 L. R. 86 

Officiating Minister— See Mareiaoe Act. 

Onus of Proof— See Power op Attoehey. 

Onus Probandi— See Company. 

Order— See Equity Act. 

— - See Insolvency, 

■ — See Public Health Act. 

- See Testamentaby Causes Act. 
— - See Roads Act. 

• — Setting Aside. An order of a Judge 
gADtin^ more than is asked for in the sum- 
mow will be set aside as to that not asked for. 
I'ABNAM v. Pannam - - 6 L. R. 56 
See Storage Receipt. 

- For Conveyance. See Cubator of In- 

T28T1TE Estates. 

For Sale. See Real Property Acts. 

Order and Disposition— See Insolvency. 

P^er (Exparte). An order made exparte by 
l^A^^ ^ Chambers on petition, and without 
nf ?^* <^wocting the personal representative 
OT a defendant to pay the taxed costs of a suit 
new irregular and set aside. Bartley v 
BoswoRTH ... 6L.R.117 

^te (interim)— See Partnership. 
-~- Procuration. See Interpleader. 

^ers (cheques). See Company. 

- In Chambers. See Practice. 



Original and Statutory Jurisdiotion— See 

Equity Act, 

Owner — See Thistles. 

See Municipal Corporations Act. 

Reputed. See District Councils Act. 

Owners— See Charter Party. 
Of Ship (liability of). See Ship. 

Ownership of Stolen Goods. On appeal 
against a conviction under ihe Minor Offences 
Act, 1869-70, for stealing, the question whether 
the informant had such property as to entitle 
him to lay the information cannot be raised. 
Dknman V, Iveeson - - - 7 L. R. 64 



Paid up Shares— See Company. 

Parol Agreement— See Specific Pbrform- 

ANCE. 

See Deed. 

Parol Evidence — See Statute of Fbauds. 

Parties — See Real Property Acts. 

See Charter Party. 

See Inheritance Act. 

Administration. A bill by a creditor 

of an intestate against the heir-at-law alone 
for recovery of a debt alleging that the 
deceased had no personalty, and that no admin- 
istrator had been appointed, is demurrable for 
want of parties. Rinder and Whitfield r. 
Middleton - - - - 5 L. B. 46 

Parties to Action— A foreigner out of the 
jurisdiction of the Court cannot be made a 
party to an action in respect of property within 
the jurisdiction. Polack v. Schumacher 

3 L. R. 76 
——But where a female British subject after 
suit commenced leaves the colony and marries a 
foreigner she can be sued without him. 
PoLACK V. Schumacher (vVde mpia). 

Partners —Account—A ward— Costs. In a suit 
between partners for an account, where the 
accounts have been referred to an arbitrator 
who makes his award and there is no evidence 
on the question of costs, the rule is that there 
are no costs up to the hearing and that as 
regards costs subsequent to the hearing the 
same be taxed and paid by the parties in equal 
shares. The mere fact of the award being in 
favor of one party does not entitle such party 
to costs. KiRBY V. Wade - 11 L. R. 58 

Partnership — Injunction — Interim Order, 
Where there is a reasonable probability on the 
facts adduced by the phdntiff of his esUblish- 
inga case of partnership, the Court will grant 



Digitized by LjOOQ IC 



( 11» ) 



DIGEST OF CASES. 



( 120 ) 



Partnei ship — continued, 
an injunction to retain the defendants until 
tbe hearing from parting with the assets of 
the alleged partnership. Principles on which 
interlocutory injunctions granted discussed. 
The court will discourage applications to 
discharge interim orders whicn have only a 
short time to run. Giles v, Wooldridoe 

12 L. R. 76 

Partnership Property. Where land had 
been conveyed to partners as tenants in 
common but had been paid out of partnership 
moneys and used for partnership purposes, 
Held, to be partnership property and 
treated as personalty. Jones v. Jones 

4L.E.12 
Party to Cause— See Bailiff. 

Pastoral Lease (Surrender of)— See 
Waste Lands Act. 

Pawnbrokers — Licence — Offence — Evidence. 
A money-lender who advances money on the 
security of personal property is aot on proof 
of that alone liable to conviction for carrying 
on without a licence the business of a pawn- 
broker. Jacobs v. Daniels - 14 L. B- 172 

Payment (Time for)— See Contract. 

Of Rent— See Real Property Acts. 

On Account— See Insolvency. 

Payment out of Court— See Lands Clauses 
Consolidation Act. 

Penalty. G, undertook to receive from H, 
weekly payments on account of a promissory 
note, and m default of such instalment to pay 
certain fines. Held, that the fines were not 
recoverable, but only legal interest. Pearce 
V. Westcombe - - - 3 L B. 85 

Perj ury — Practice — Malicious Prosecution — 
JReasonaltle and Frohahlt Caui<e — Ttco Witnejiaes 
— Hearsay Evidence. If a person have{hearsay 
evidence from which he may reasonably believe 
that another has committed perjury, he is 
justified in prosecuting, though he may not 
nave the evidence of two witnesses or such 
other testimony as will be sufficient to obtain 
a conviction. Castagnetti v, Santi 

12 L. B. 1 

Personal Estate (Kesiduary)— See Will. 
Under Disability — See Education Act. 

Petition — Jiidu<*tion of Alimony — Deprecia- 
tion of Property, Depreciation of the value 
of a respondent's property is not a sufficient 
ground for reduction of alimony. Ditnn v. 

Dunn 7 L. B. 86 

See Real Property Acts. 

Motion to take off File— See Matri- 
monial Clauses Act. 



Petitioning Creditor— See Issolvekcy. 
Plan— See Trustees. 
Plea— See Equitable Plea. 
See Impounding Act. 

Affirmative— See Bill of Comflaibt. 

Plead (Leave to)— See Practice. 
Pleading — A dmmion — Executor, In an action 
against an executor, the admission made by not 
pleading ne unques executor is only of tome 
species of executorship, and the defendant dsj 
show that he was executor de son tort only. 
An action will not lie here against an ezeeotor 
appointed hy another jurisdiction. Charkoci 
y. Cole - - - - 4LR.91 

Practice — Judgment non Obstante 

Veredicto. In an action on a guanotee, 
whereby, in consideration of the plimitiff ao- 
cepting certain bills of exchange, the defendast 
guaranteed that certain other bills of exchange 
should be paid at maturity, the defendant 
pleaded (1) that he did not guarantee ; (2) 
that the conditions precedent, necetaary to 
entitle the plaintiff to bring the action, bad not 
been fulfilled, the plaintiff not having paid at 
maturity the bills accepted by him. At t^ 
trial the jury found for the plaintiff on the first 
plea and for the defendant on the second plei. 
Held, that the plaintiff was entitled to baT» 
judgment entered for him non obstante tfrf 
dicto. Thomas V. TiDEMANN - lOL. B2I 

Pleadings— See Charter-Party. 

See Equity Appeal. 

In Former Action — See Evidekcb. 

Tort. To a plea of juatification it ii 

necessary that the plaintiff should repl? , lod 
newly assign any excess relied on althoogb socli 
excess appears charged in the dedaiation if 
part of the original trespass. Lloyd v i> 
COUNTER Bay Council - 1 L. B> 121 

Pleas — See Demurrer. 

Police Act— See Arrest. 

Police Bate— Holders of mineral leaaee an 
liable to payment of, under Police Act, 1S6S. 
Yelta Minino Company i;. Ford. 

3L.B.46 

Policy— See Cheque, 

Policy of Aas>xa2JiQ^—Employh—Notic( of 
Defalcation — Change of Duties— Comjmia 
Act^ ISbO—Secretoj-y— Appointment— Begi^ra- 
tion. A policy of assurance guaranteeing the 
honesty of an employe, provided that the 
accounts were to be kept^ and the boainefl 
conducted in the manner described in a declai»' 
tion endorsed on the policy, and that ^® P^ 
should not extend to cover any loss incanw 
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Policy of ABSfai93ice—c<mHnued, 

hy neglect or omiBSioo, but only by disbonesty 
of the employ^ Id the conduct of his business 
and the keeping of his accounts, and that if 
the businees should cease to be conducted, or 
the accounts to be kept and rendered between 
employ^ and employer in tbe manner therein 
described without the consent in writing of 
the Insurance Company, and also, in the eyent 
of the statements contained in the declaration 
being untrue, the policy should be yoid. Tbe 
declaration aboye referred to contained a 
statement that tbe employ 6 was the only one 
employed in his department. The policy 
further provided that tbe company should not 
be liable for any loss incurred through the 
dkhosesty of the employ^, notice of wbicb 
had not been given to them within ten days 
of discovery, nor for any loss occasioned more 
tlian twelve months before discovery. The 
defendants alleged breaches of all the above 
conditions. The Chief Justice directed tbe 
jory that tbe mere fact of the employ^ sub- 
stantially haying clerks under bim, through 
who^e hands money also passed, did not 
constitute sucb a yariance m bis duties as 
wonld entitle the society to notice, and that 
the ten days* notice required by the provisions 
was to be calculated from the receipt of the 
auditors' report showing the deficit, not from 
the time wben a mere suspicion of the 
employee delinquency had been aroused. 
That the appointment of the secretary bad 
not been registered within the time prescribed 
by the Companies Act 12 of 1850, held no 
answer to the action. Wright and Akother 
f Thb Australian Alliance Assurance 
CoxPANT, 6 L B* 109. On appeal. Held, 
that it was not necessary for the company 
to have notice of any irregularities or 
onusiions in the employ^ not amounting 
to actual dishonesty, and that the mere 
fact of the employ^ subsequently having 
clerks under him, through whose bands money 
also passed, did not constitute such a yariance 
in his duties as would entitle the society to 
notice, and that the ten days' notice required 
hy the provisions of the policy were to be 
cfdculated f^rom the receipt of the auditors' 
report showing the deficit, not from the time 
when a mere suspicion of the employe's 
delinquency had been aroused. Wright and 
Another «. The Australian Alliance 
Assurance Company - 7 L. B. 137 

Condition Precedent — Waiver — Questions 

for Jury. Where a policy of insurance required 
certain particulars of property destroyed to be 
given by the insured, as a condition precedent 
to his recovering, the question of tbe sufficiency 
of these partioulars — there being no conflict of 
evidence on ^e point — ^is one of fact for tbe 
jury and not of law for the Court. A policy of 
insurance provided that persons insured sus- 
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Policy of Assurance — continwd, 

taining damage by fire should, within fifteen 
days from me date of the fire, deliver an 
account stating the loss or damage as particu- 
larly as the nature of the case woula allow, 
and should make proof by declaration, &o., 
and that until such declaration was produced 
the insurance money should not be recoverable. 
No sufficient particulars were sent in within 
fifteen days, and afterwards a form of particu- 
lars required and declaration were sent by the 
defendants to tbe plaintiff for him to fill in 
and declare, and other particulars were after- 
wards asked for by the company and furnished. 
Held, that the delivery of the particulars and 
declarations were conditions precedent^ which 
however had been waived in point of time. 
That the sufficiency of the particulars was a 
question for the jury. Warren v. The 
Northern Insurance Company. 

4 L. B. 155 

Benewal — Executory contract — Breach — 

Damages — Agent. Prior to the 2nd January^ 
1877, the plaintiff insured with the defendants 
certain premises from the 2nd January, 1877, 
to the 2nd January, 1878, and obtained a 
policy in the usual form with the addition in 
the margin of the words " Renewable 2nd 
January, 1878.^ Before Uie expiration of the 
policy iUr.y the authorised agent of the defen- 
dants, sent to the plaintiff, and also to X., the 
sub- agent, through whom the policy had been 
effected, reminding him that he was prepared to 
receive applications for renewal. M, stated 
that by sending such a notice to the sub-agent 
he intended him to negotiate a renewal at^ the 
old rate, and to obtain cheque for the premium, 
but that he (Jf.) still reserved to himself the 
right to accept or reject the risk. On foceipt 
of the above notice L. saw the plaintifrs, 
arranged with them to renew, and not later 
than 11 o'clock on the morning of the 2nd 
January, 1878, obtained from them a cheque 
for the premium. At 1180 on the same day 
M. wrote and posted to the plaintiffs a letter 
stating that he was prevented by arrangement 
with the associated companies from insuring on 
the old rate, but would be happy to renew at a 
higher rate mentioned. Subsequentiy X. left 
the plaintiff's cheque at M.'s office, which M. 
on the same day returned to X. with a 
memorandum, in which he expressed his regret 
that a mistake had been made, which, he 
added, was no fault of X.'«. The cheque he 
said must be for £60 not £40. X. thereupon 
vnx>te to the plabtiffs forwarding them M's 
letter to bim, but did not return the cheque. 
The plaintiffs issued their summons on the 4th 
January, 1878, and on the same day, but after 
the summons was issued X. handed tbe plain- 
tiffs their cheque, which the plaintiffs refused 
to accept. Held (1) That the policy was 
renewable at the former rate. (2) That the 
negotiations between the parties apart from the 
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Policy of Assurance — continued, 

policy amounted to a contract to renew. Har- 
bison V. BrITANAIaFuIE biSURANCE ASSOCIA- 
TION 12 L. R. 18 

Proposal — Nonjoin der — Conditions, Pro- 

poflal to inaore wae made bj A, S. and Coy, 
for self and partners, and sij^ned ** M. Saunders 
and Co." The policy issued to M. Saunders 
and Co. The conditions of the policy provided 
that the policy should be void if matches were 
kept on the insured premises, and that in the 
event of fire the amount of loss should not be 
recoverable unless a detailed account of the 
loss or damage should within a certain time 
thereafter be furnished to the insurers. A fire 
having occurred, no detailed account of the loss 
or damage was delivered, but merely an ap- 
proximate return of the value of the different 
classes of goods destroyed. Action was then 
brought to recover on the policy by two 
persons alleged to constitute the firm of M. 
Saunders and Company, A, S not being joined, 
On the trial it was proved that A. S. was not 
a member of the firm of M. Saunders and 
Company, and it also appeared on the plain- 
tiff's case that within one month from the 
fire matches had been kept in stock on the in- 
sured premises. Held, inaX the proposal being 
by ^. S, on behalf of himself and partners, 
the policy most be taken to have been made 
out to a firm of which he was one, and that he 
therefore should have been joined. That 
matches having been kept on uie premises at 
anv rate till within a month of tne fire, the 
policy was vitiated. That the approximate re- 
turn furnished was not a compliance with the 
condition of the policy as to the delivering of 
particulars. Saunders v. Equitable Fire 
Insurance Company - - 5 L. B. 124 

Pollution of Btieam— Prescriptive Right— 
Laches — A cquiescence — Interlocutory Injunction 
— Riparian Owner — Injunctions on Hearing. A 
bill of complaint filed by a riparian owner set 
out, amongst other things, that at a period of 
more than twenty years before the institution 
of this suit the defendant had commenced 
certain wool- washing operations, the effects of 
which were to pollute the stream of the river, 
but, owing to the small extent of such opera- 
tions, the pollution had not become sensible 
until some six years previous to the filing of 
the bill, when the plaintiff and other riparian 
owners had addressed a circular to the defen- 
dants, requesting that steps might be taken to 
remedy tne evils complained of and to com- 
pensate such riparian owners for the damages 
sustained. To this circular tiiere was no 
reply, but for some time afterwards the 
nuisance considerably abated, so that the 
plaintiff refrained from legal proceedings imtil 
compelled to do so by a recent renewal of the 
pollution. The defendant by his answer ad- 
mitted, amongst oUier things, the carrying on 



Pollution of Stream — continued, 

the said trade, and averred that he had dons 
so for a period of twenty-four years and 
upwards, but denied that the river had been 
in any way polluted by reason thereof, and 
also denied that there had been any dimbn- 
tion in the work carried on after the receipt of 
the circular above referred to. The defendant 
also claimed a prescriptive right to the use of 
the water for the purposes of his said trade, 
and set up that the plaintiff had deprived him- 
self of all right to relief by his laches. Hii 
Honor, being of opinion that the evidence 
established the fact that the river was whoUj 
or in part polluted to the extent complained of 
by the operations of the defendant, HeU^ 
that the averment of the defendant in hia 
answer that the river never had been poUated 
by him was inconsistent with, and negatiTed 
any claim by prescription to use the same in 
such manner as to pollute the stream ; that, in 
order to show that the plaintiff had, byhii 
laches, deprived himself of his claim to relief, 
it would be necessary to prove, not meiely 
that he had failed to prosecute with diligence, 
but that he had stood by and allowed the d^ 
fendant to incur expense without taking etepi 
to prevent him so doing ; and that where th^ 
is a statute limiting the time within which 
proceedings might be instituted there might 
be acquiescence, but there would not be laches 
to deprive a party of his remedy if proceed- 
ings were taken within the statutory limit 
Principles regulating the granting of iDte^ 
locutory in junctions and injunctions on hearing 
distinguished. It is optional with, and not 
obligatory on, the Primary Judge, to postpone 
the granting of an injunction until que6ti<mB 
of fact or title have been decided at law, and 
the Primary Judge will not so postpone except 
in cases of doubt. It is no answer to a Mil 
praying for an injunction to restrain a nuiaance 
that th^re are contributors to such nuisance 
not parties to the suit, unless the contributon 
are acting in concert with the defendant 
The pollution of a stream is an injury to the 
inheritance in respect of which one entitled 
in reversion to the land through which the 
stream flows is entitled to institute a sail in 
Equity or to recover damages by action. 
White v. Taylor - - - 8 L. E. 1 

Power of AttOTILey— Bill of SaU—Insolvencji 
— Fraud, B. and C. having previously 
guaranteed A *8 overdraft with hie baoken 
without security, on learning that ^. was in 
difficulties applied to him for security, and he 
executed a power of attorney, which was not 
registered, authorising B, and C. to sell hii 
effects. On action by A^s assignees in in- 
solvency. Held, that the seizure and sale under 
the power of attorney were wrongful, and that 
B, and C. were liable in trover for the valoeof 
the goods. Cherry v, Butler - 13 L B. 189 
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Power of Attorney— eoM/imcecf. 

Section of Land — Onus of Proof—Certifi' 

cate of Enrolment — Attesting Witness. An 
Attoniej wa» duly aathorieed to execute all 
deeds neceeeary to conijplete a sale by hu 
principal to ^1. of a section of land, nunoant 
to an agreement, and also to complete any 
of his sales as he was anthonsed in effect in 
writing by his principal. The attorney eub- 
aeauently executed a conyeyance in the name 
of his principal to A., but there was no written 
authority from his principal to the attorney to 
sell, nor any eyidence that the section 
coDYeyed was that mentioned in the power 
of attorney. Held, that the presumption 
wts that the section conveyed was the 
one referred to in the power of attorney, 
and the onus of proving to the contrary 
tested on the person impeaching such con- 
veyance. Bridoabt v. Gboovbs - 8 L. B. 277 

Power to Jjeaa^—Sub-Lease—Tntstees. An 
Act cave the corporation power to lease 
''certain portions ot the park lands to three 
or more trustees for any period not exceeding 
twenty-one years, to be held by such trustees 
upon trust to appropriate and maintain the 
same as racecourse, subiect to such terms and 
cooditions as provided in the Act ... . 
the erection of booths, admission to the grand 
ttsod, &c., SB the corporation may think fit.'' 
The corporation gave a lease to B. and others 
omitting these terms. Held, that the lease 
was bad. Thompson v. Blacklbr, R. R., 
Sept 27, 1888. 

Pnctice — Rehearing — Primary Judge. The 
Primary Judge can grant the rehearing of a i 
cause which was heard before the Full Court 
prior to his appointment. Polack v Schum- 
acher - - . - 1 L. R. 46 

■ RuUs — Inconsisiefiicy of. Where the 

roles contained in the schedule to the Equity 
Act, 1866, are inconsistent, the Court will 
follow the practice under the English Con- 
solidated Orders of 1860. National Bank t?. 
Cherry .... 1 L. R. lOl 

- — Vacation, Between the 1st December 
and the 4th February, no sittings in Court or 
Chambers for dispatch of ordinal^ business will 
be held, but the Primary Judge will be acces- 
rible on applications for extraordinary relief, 
such as injunctions. Vacation - IL. R. 108 

See Interpleader. 

- — See Perjury. 

- — Notice of Motion to take Bill pro cojir 
ft% o. An ambiguity on the notice of motion 
to take bill fro confesso, under the 67th Section 
of the Equity Act, 1866, fleld, cured by a 
reference to the Act which was contained in 
w»e notice. Chfrry v. Elder - 1 L. R. 47 



Practice — continued. 

Orders of Supreme Court— Power o/- 

Primcmf Judge. The Primary Judge has 
power to set aside orders made by the Supreme 
Court prior to his appointment as Primary 
Judge where it is competent for the Court 
itself to de so. In re The K ark a rill a Cobc-^ 
PANT (Moyle's case) - - 1 L. R. 43 

Real Property Act, Section 82 — Questions 

arising under. The Primary Judge has no 
jurisdiction as such to entertain questions 
arising under Section 82 of the Real Property 
Act, 1861. Exparte MoEllister - 1 L. R. 41 

A Magistrate, if asked, is bound 

in any case to give his ruling, even 
thougli he may be overruled by the Local 
Justices. Per Boucaut, J. Banbury «. 
Smith, R. R., July 1, 1881. 

Rules 10 and 4 of the Supreme Court 

provide that — when all the materials are 
before the Court a new verdict can be entered 
without a new trial. The Court will not^ 
however, act on these rules when dealing 
with the verdict of a jury. Barnard r. 
SiBBERT, R. R., July 2, 1881. 

An affidavit by a doctor, who gave & 

certificate as to the state of mind of a person 
confined in a Lunatic Asylum, set out that he 
was a legally-qualified practitioner of Eng- 
land. Held, per Boucaut, J., that such waa 
not sufficient according to the Act in this 
colony. In re Robert Barr, R. R., August 
23, 1881. 

Prohibition — Appeal. The Court will not 

exercise its jurisdiction as to prohibition 
where there is an appeal. McMullsn v, 
McRae, R. R., September 6, 1883. 

Right of Appeal to the Privy Council. The 

Court will not allow an appeal to the Privy 
Council until the Courts of the Province have 
been exhausted. Anoas v. Cowan, R. R., 
October 18, 1883. 

Where there are a number of defendants 

to a suit who are also witnesses on their own 
behalf a Judge may order them out of court 
with the exception of one to instruct counsel^ 
notwithstanding that they are parties to the 
suit. Knox v. Minns and Others, R. B., 
July 10, 1883. 

Imolvency — Appeals in — Primary Judge » 

The Primary Judfre has no jurisdiction 
to hear appeals in Insolvency under 
Section 15 of the Insolvent Act, i860, inas- 
much as the power thereby given is not vested 
in the Supreme Court as part of its equity 
jurisdiction. In re Padman • 1 L. R. 39 

Motion for Secret — Notice of^Rules. 

Rule 1 , Chapter XXVI. of Equity Rules, requir- 
ing copy of notice of motion to be left with the 
Master, does not apply to motions for decree. 
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VraMee— continued, 

the practice as to which is regulated solely 
by Diyision II. of the Ohapter. England v, 

COULTHAKD - - - - 1 L. B. 9 

The certificate of enrolment described 

the attesting witness as a clerk of the 
Supreme Oourt of South Australia, without 
otherwise defining his place of abode. Meld, 
that this description was sufficient under 
Section 21 of the Registration Act, 184 L. 
Bridgart v. Grooves - - 8 L. B. 277 

On an insolvent showing cause atrainst 

the adjudication under Section 66 of the In- 
solvent Act, I860, the petitioniog creditor 
need not prove any part of his case de novo 
unless the insolvent has given him notice to 
do so. Be HuGoiKs - - 5 L. B. 58 

Injunction — Terms of. An injunction 

was granted to restrain the defendant, his 
servants, &c., from breach of an agreement in 
running or being concerned in running a public 
conveyance in opposition to the plaintiff, and 
particularly upon a certain road, in opposition to 
the plaintiff. On motion to dissolve the in- 
juncdon, the Court was disposed to consider 
the plain tiff entitled to an injunction in respect 
of the opposition on the particular road only, 
but not feeling confident, and it appearing 
that the injunction had then in fact no greater 
effect than to prevent defendant from opposing 
on the particular road, the injunction was 
allowed to stand, and the question as to the 
construction of the contract ccmld stand over 
until the hearing. Runsevell v. George. 

1 L B.3 

Demurring Alone — Time for. Where 

inteTTogatories are served with an amended 
bill, the defendant has twelve days after ap- 
pearance within which to demur alone, and 
plaintiff cannot in the meantime file a traver^ 
sing note for want of answer. National Bank 
V Cherry - - - - 1 L. B 101 

Info^maiion — Title of^Name of AU 

tomey-General. The name of the Attorney- 
General is surplusage in the title of an infor- 
mation filed by him ; it is sufficient if he be 
described by his official title alone. At- 
torney-General V. Hughes. - 1 L. B. 49 

Companies Act — Staying Proceedings 

under. It is no objection to an order for 
staying proceedings under the Companies Act, 
1864, that it professes to restrain the proceed- 
iufiB in sevem distinct actions instituted by 
wholly different persons. In re Earkarilla 
Co. (Moyle's case) - - - 1 L. B. 43 

Contempt — Notice of Injunction — 

Breach. Circumstances under which persons 
upon whom no notice of injunction had been 
actually served, are sufficiently bound by its 
terms to warrant their being convicted of a 
contempt for breach. Attorney-General v, 
Hughes - - - - - 1 L B. 27 



Practice — continued, 

Costs, A clerk of the Local Court is not 

justified when taxing costs in allowing only 
the actual travelling fare, but must allow the 
mileage as prescribed by Rule 30. Ferry p. 
Grbiq, B. B., October 17, 1883. 

The proper practice after a conviction on 

a criminal libel is to summon the defendant 
for judgment on the first day of the ensuing 
term. Reoina v. Smith 10 L. B , 213 

Act 6 of 1859, Questions to be reserved 

by the Judge under Act 6 of 1859 must be 
reserved before the criminal session is closed 
and he has no power to reserve a case after. 
Regina V, TiOEiiANN, B. B., June 10, 1871. 

Answer — Application for Leave and THme. 

An application for leave to answer and for 
time, made by a defendant not required to 
answer, and whose time for putting in a 
voluntary answer must be maae in Court 
Attorney-General v. Hughes - 1 L. B. 7 

Amendment after Uermirrer, Applica- 
tion to amend a bill after demurrer must be 
made in open Court. National Bank v. 
Cherry IL. B. 65 

Although the Court is not bound by the 

opinion of ike Judge whe tried the case in 
grantins: or refusing such. Dunn v, Collins. 

1 L. B. 126 

Affidavit, The omission of the words 

'** Before me" from the jurat in a copy 
affidavit furnished to the opposite party is 
not important when the original is correct 
Cherry v. Elder - - - 1 L. B. 47 

Affidavit Service of Copy, Rule 14, 

Chapter 26, Equitv Rules, does not necessitate 
service of a secona copy of an affidavit already 
used in a suit, a copy of which has already 
been served. Notice of intention to read is 
sufficient. England v. Coulthard. 

1 L. B. 9 

Court Divided. The Court being equally 

divided in opinion refused a nde nisi for new 
trial on the ground of verdict against the 
weight of evidence, where the Judge who tried 
the case was satisfied with the verdict 
National Bank v. Mullen - 1 L. B. 109 

Particulars of claim. See Local Courts. 

Tnal- Costs. On a second trial of a 

cause where costs are not mentioned tbe 
ultimately successful party is entitled to costs 
of both trials. Mandbrs v, Hutton 

4 L. B. m 

Supreme Court Procedure Act, Where, 

after issue has been joined, the plaintiff neg- 
lects to proceed to trial the defendant may 
give notice of trial by proviso instead of giving 
twenty days notice, as provided by Sec. 95 of 
the Supreme Court Procedure Act. Cullkw 
V. Demole - - - - 12L.B.41 
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Ptactice — continutd, 

Motion to Dismiss Bill for want of Prose- 
cution after Amendment, When the plaintiff 
has amended and re-serred his bill of com- 
plaint, the defendant cannot move to dismias 
the suit for want of prosecution till after thirty 
days from auch amendment and re-ser?ice. 
Charnock jlstd Another v, Tuxfobd 

2 L. B. 257 

Supplemental BiU and Bili of Beview. 

An application was made for leave to file a 
iapplemental bill in nature of a bill of reyiew, 
on the grounds that the defendant had not 
filed accounts in accordance with the decree of 
the Court, and that he had been guilty of wil- 
ful default in lending sums of money without 
proper security. Held, that a suj^plemental 
ull of roTiew was inapplicable, a simple sup- 
plemental bill being the proper course, and 
that the application must therefore be refused. 
Chambers and Others v. Chambers 

2L.B.259 

Signature of Primary Judge. The 

Master^s report had been raried by the 
Primary Judge, but on appeal ordered to 
stand as filed. An appointment was subse- 
quently obtained to consider the carrying out 
of the terma of the decree, to which the defen- 
dant objected that the report had not been 
•igoed by the Primary Judcre. The 112th 
Section of the Equity Act, 1867, and the rules 
incorporated therewith conflict on this point. 
Bdd, that the Act overrides the rule, and that 
the objection of the defendant must prevail. 
South Australian Banking Company v. 

lORNEB AND OTHERS - - 2 L. B. 263 

Orders in Chambers. Judges here have 

power to hear such Equity matters in Cham- 
bers as are habitually heard in Chambers in 
England. The Equity Act, Section 71, does 
not take away from the Court the power of 
appointing a special examiner. Hurst v. 
Hurst 4 L. B. 93 

It 18 not necessary for a plaintiff to file 

an affidavit of service of interrogatories before 
filing a traversing note, the onus being on the 
defendant to show he was not so served. 
Dawson ». Dal wood - - 5 L. B. 10 

■ Exceptions — FuHher Consideration. 

^^ile exceptions to Master^s report were 
pending the plaintiff set down the cause for 
farther consideration, and was held entitled to 
do so. Where the Master's report has been 
altered on the argument of exceptions it is not 
the practice, as in England, to send it back to 
be reformed, but te vary the certificate and 
proceed at on'^e to hearing on further conside- 
ration. St. George v. Burhhtt 

5 L. B. 118 

Beview qfMa*ter'sCertificaie. No review 

<^ the Masters certificate can be obtained on 
iunmons after a cause is set down for further 



Practice — continued. 

consideration. If obtainable at all, it must be 
on motion or petition. St. George v.|Burnet 

5 L. B. 127 

Demurrer — Leave to Plead. Where a 

defendant has demurred alone and his de- 
murrer has been overruled, leave vnll in 
general be granted on terms to withdraw his 
demurrer and plead. Birrell v, Birrell 

10 L. B. 88 

Writs under Bills of Exchange Act It 

is not necessary in writs issued under the Bills 
of Exchange Act to fill in the blank left for 
costs in the form of endorsement given by the 
schedule to the Act as to plaintiff's right 
to sign judgment in default of anpearance. 
WioLBY V Delaney - • - 2 L. B* 20 

Order for Substituted Service. An order 

for substituted service of a bill of complaint 
on tiie attorney or agent of the defendant does 
not render service of subsequent proceedings 
in the suit on such attorney or agent a sum- 
cient service on the defendant. The right to 
begin on petitions for re-hearing is the same 
as in appeal. Polack v. Sghxtmacher 

2 L. B. 75 

Amendment of BiU — Affidavit for. The 

affidavit in support of a motion to amend a bill 
must not merely allege that the amendment is 
material and couJd not with reasonable dili- 
gence have been sooner introduced into the 
bill, but must state the facts, so as to enable 
the Court to decide whether due diligence has 
really been used. Harvey and Others v, 
English, Scottish, and Australian Char- 
tered Bank - - - - 2L. B.199 

Judgment is no bar in actions of eject- 
ment, it being provided that a party having 
failed once shaU give security for costs on 
bringing anotiier action. Gilbert v. Crobcbie, 
B. B., 8th October, 1856. 

Minvig Share. Biinmg shares are not 

stock within the meaning of the Insolvent Act, 
1860. Be Ross, B. B., June 1, 1852. 

A plan in the margin of a deed is evidence 

to go to the jury to show the identity of 
land. Forrest v. Cunningham, B. B , May 
29, 1860. 

An information, headed " Regina on the 

prosecution of ," is bad, and on the ques- 
tion of whether the Court ought to amend by 
the substitution of the word Queen in lieu of 
Regina, ffeld, that the Court ought not to 
allow the rights of parties to be affected 
threuffh want of form, but where the future 
proceedings will not be affected the Court 
ought to exercise its discretion as to amend- 
ments. The amendment was not allowed. 
RBoniA V. Hughes, B. B., May 21, 1864. 

Fdony-^Bighis to StoUn Property. Where 

an order payable on demand to bearer is passed 
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Practice— 609Utnu«J. 

to an iDnocQnt holder Buch innocent holder is 
entitled to tuch order and not the person from 

whom it was stolen. Beqina v, W , 

B. B.» August 31, 1861. 

Execution cannot be set aaide by notice 

only, the defendant must take steps to prevent 
iu(hrment being followed up. Mybick v, 
Shepway, R. R., June 17, 1862. 

CommiUal by Coroner — Bail. The fact 

that a person has been committed by a coroner 
on a chtf ge of manslaughter and it appears 
doubtful from the depositions whether there 
is sufficient evidence for a iury to convict on 
is no ground for refusing Dau. Kbqina v, 
McEnbiel, B. B., September 22, 1862. 

Prohibition. Prohibition is not confined 

to a Court and will lie against any body of 
persons. Be Eapunda Corporation, B. B*9 
December 13, 1865. 

Enlargement of Rules. Rules for appeal 

from the decision of Local Courts need not be 
enlarged from term to term. Ball and 
HuNTLT V. Laffik - - 10 L. B. 5 

Costs on Increased Scale. Under Sec. 

202 of the Local Courts Act No. 15 of 1861, 
a Local Court has no power to order a higher 
scale of costs than would follow from the 
verdict ; Section 202 giving a power to deprive 
of, but no power to increase costs beyond the 
proper scale. Wilstead and Wife v. I'rue- 

MAN AND WiFB - - - 2 L. B. 12 

— Prohibition. Prohibition vsrill not go to 
a Local Court in a matter collateral to the 
action, such as the taxation of costs. Wuitino 
V. White 2 L. B. 13 

Local Courts being Courts of record have 

inherent powers of adjournment. A Special 
Magistrate sitting with two Justices 61 the 
Peace as a Local Court of Full Jurisdiction 
has power to adjourn causes set down for trial 
before himself and a jury. Van Hsmbrt v. 
Ellis and Another - - 2 L. B. 16 

Motion to take Petition off file. An appli- 
cation to take a petition for dissolution of 
marriage off the file on the ground that certain 
persons named therein as adulterers are not 
joined as co-respondents, is properly made to 
the Court and not to a Judge in chambers. 
Ramsay v. Ramsat - - 12 L. B. 61 

Amendment of BUI. After answer a 

plaintiff is entitled to an order to amend on 
affidavit that he is advised by counsel that 
there should be an amendment and that the 
application was not made f orpurpoees of delay. 
No ground need be stated. Willans v. Levi 

3 L. B. 75 

Practitioner — Affidavit — Practice. An 
affidavit in support of an application to 



Practitioner— con/tnu^i. 

strike a practitioner off the roll must be en- 
titled — ** In the matter of , one, &c." 7» 

re** ONE, Ac." - - - 5 LB. 76 

Preferable Lien — The possession of the 
lienor is in law the possession of the 
lienee. S. A. Bank v. Aybrs - 3 L. B. 25 

PreBUmption— Po#«e*«t(m qf Stolen Pro- 
perty. Although the possesion of stolen 
property a long period after the stealing does 
not raise any presumption of guilt, nor throw 
on the prisoner the onus of accounting for 
such possession ; yet, if on the discovery of 
the goods the prisoner makes statements as to 
his possession which the jiuy might believe 
untrue, such statements, coupled with the 
possession, would be evidence on which the 
jury might convict of larceny. Reoina v. 
uarrold - - - - 2L.R.23 

Presumption of Death— See Husband a»d 
Wlfb. 

Preaninption of Guilt — Breaking and 
Enter ina— Intent to Bavish. 8. was found 
in the bedroom of P., and on attention 
being called to his presence S. jumped out of 
the window, but was subsequently captured. 
No damage of any kind was done to the 
premises, Held, quashing the conviction on 
an information charging him *' Being on the 
premises with intent to carnally know," that 
there was no presumption that the prisoner 
was on the premises for the purposes set out 
in the indictment. Reoina v. Smith, R, R., 
August 28, 1883. 

Stolen Goods — False Imprisonment- 
Reasonable and Probable Cause — Fleets, 
Recent possession of stolen goods raises no 
presmnption of felony unless there be also 
a want of satisfactory explanation of such 
possession. ^here in a case in which 
stolen goods were found deposited in an 
open doorway of a warehouse shortly after 
the stealing, and on being watched were 
seen to be removed by a person having no 
authority from the owner, Held, that the 
circumstances did not in themselves con- 
stitute a sufficient ground for arresting the 
person so removing them without further 
enquiry, and that a plea merely setting out 
these facts was bad on demurrer. Lundie v. 
Babtlbt - - - - 6 L. R. 54 

Primary Judge — Power of Rehearing C<ists 
decided by FuU Court before his appointment. 
The Primary Judge has power to arant a re- 
hearing of cases decided by the Full Court 
before his appointment. On motion for rehear^ 
ing, objection cannot be made that the decree 
was by consent, except such consent appeals oo 
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Primary Jn^e^continued, 

the face of the decree. South Australian 
Banking Compant v. Horner & Others 

4 L. B. 10 

Rehearing — Suit by Executor against 

Otiural Devisee — Evidence — Affidavit by 
Solicitor ^Proof of W'dl, The Primary Judge 
has power to grant a rehearing whether decree 
were made Iwfore or after his appdiniment. 
In an administration suit the execator claimed 
to be a creditor on the estate against the general 
deTisee, and the evidence in support of his 
«laim was his own affidavit, that the testator 
was at the time of his death indebted to me 
in the sam of £1,400 and upwards, and that a 
lar^e portion of the said debt still remains due 
and ewing to me, and an affidavit of F., who 
stated t£it he had been solicitor for the 
testator, who had admitted to him that he 
owed the debt claimed. The defendant, the 
widow of the testator, denied the debt. 
The proof of the will rested on the plaintiffs 
affidavit as to its execution and contents. 
Held, that the affidavit of F, in support of the 
debt was not receivable, the admission having 
been made to him by the deceased as his 
solicitor; that the case then resting on the 
affidavit of the plaintiff, the rule in Equity is 
that the unsupported testimony of any person 
on his own behalf cannot be safely acted upon, 
and that the plaintiff had, therefore, not suf- 
ficiently proved his debt; that the will was 
not sufficiently proved, the proper evidence 
being the probate under Act 6 of 1860, Section 
82, or the production of the will by the officer 
in whose custody it would be. England and 
Othees V, Hatnes and Others - 4 L. B. 15 

Principal and AjuenX^— Negotiability, A, 
commenced an action against B. for damage 
to five puncheons of spirits. The defendants 
denied the plaintiffs' title. The plaintiffs, to 
prove their title, put in a bill of lading giving 
the names of the shippers, Camraux and 
Calland, with the addition of the words " as 
agents,"' who endorsed the bill of lading to the 
plaintiffs. Heldf on rule for new trial, that 
the words *^ as agents " rebutted the presump- 
tion that Oamraux <& Calland (for whom the 
plaintiffs claimed) were owners ; and if they 
were simply delivery agents, they could not 
maintain an action as owners. Rule made 
absolute. Rawlings v. Shaw, R. R., January 
5,1884. 

Ordering Goods * through-* an Agent, 

Where A dtdera goods ''through" B., the 
former will be considered the purchaser and 
the latter Ms agent only. In re Padman 

1 L. B. 57 

Consignor — Consignee — Trooer — Special 

Property — Lien — Bailee — Agent Certain 
bales of wool were shipped on board a steamer 
by the owners under a bill of lading which 
provided that freight should be paid within five 



Principal and Agent^continued, 

days of shipment, and that in case it became 
necessary from any accidental cause to land the 
goods at any place, such landing was to be 
effected at the owner's expense and risk. In 
the course of the ship's passage she was 
''snagged" and her cargo dischari^ed, when 
the wool was landed on a bank, where it was 
covered, where it remained for six montiis in 
danger of ignition and being washed away. An 
overseer of the owner's, without any special 
authority, took possession of the wool and 
forwarded it to its original destination. Held, 
that the amount specified for carriage being 
payable at a fixed date, subject to no con- 
tingencies, did not carry with it the usual 
incidents of freight ; the shipowner's property 
in the wool ceased on its being landed, since it 
was at consignor's risk, and that the overseer 
acted within the scope of his employment. 
Rah DELL v. AcRAMAN • 6 L. R. 85 

Agreement for Sale of Interest in Land — 

Principal— Agent, Certain lands were sold 
by auction by order of the trustees. The in- 
structions for sale were ^iven by the defendant. 
Subsequent to the sale it was discovered that 
there was a tenant in possession under a lease 
by which the lessor was entitled to resume 
possession on six months' notice and payment 
of value of improvements. The defendant 
then went with the purchaser's agent and 
arranged with the tenant to give up possession, 
agreeing to pay him the value of improvements, 
and an agreement embodying this was signed 
by plaintiff but not by defen&nt. Money was 
not paid, but defendant said, *'If I had a 
cheque I would give you the amoimt at once." 
Thereupon the tenant attorned to the purchaser. 
On the plaintiff applying for the amount, the 
defendant said, ** I don't think we ought to pay 
it." Held, that there was evidence of an 
account stated, and that the defendant whether 
a trustee or not had held himself out as 
principal and was personally liable. Wheaton 
V. MoGeorqe - - - 10 L. R. 29 

Probate and SuccessionDutieB— DomiVi^— 
Foreigner — Settlement. On information by the 
Crown under the Revenue Act to recover 
Probate and Succession duties in respect to 
the South Australian properties of T., who 
died domiciled abroad, it was shown that three 
months before the testator's death he executed 
a settlement, leaving the whole of his South 
Australian property to his two nephews, who 
had to pay so much of the income derivable 
therefrom to him during his life-time, and 
after his death to pay certain legacies to resi- 
dents out of the colony. Held, that the 
Crown was entitled to succession, but not pro- 
bate duty on the property comprised in the 
settlement. Attorney General v, Tbim- 
MBB, R. R., May 16, 1883. 
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Probate— Lose WiU-^Mutilated Draft, Cir- 
cumstances onder which the Court granted 
probate of the mutilated draft of a lost will. 
Duty and rights of Curator of Intestate 
Estate in such a case considered. In re 
Mastbhs - - - - 1 L. E. 73 

Production of Docoments— The Court will 
not in an action order the plaintifE to produce 
all documents relied on in support of his 
claim; but the applicant must specify par- 
ticularly the documents he requires produced. 
Dalwood V, Blackmorb - 6 L. B. 49 

Property Act — See Real Property Acts. 

Prospectus — Fraud. Where a plaintiff 
became a shareholder in a company under 
representations in the prospectus that he had 
the sole right to use a certain patent and the 
patent subsequently being of no utility, 
although the directors of the company at the 
time of publishing the (prospectus believed 
them to be true. Heldj that to make the 
directors liable they must have known the 
statements to be untrue. Wright v. Dar. 
WENT 3L.E.121 

Public Health Act — Nuisance Order — 
Offence^Board of Health, Under Section 6 
of the Public Health Act, 1876, it is an offence 
to disobey an order of the Central Board of 
Health; uid the Court on the hearing of an 
information under that Section has not to 
enquire whether a nuisance does in fact exist, 
the Board being the tribunal to decide that 
question. Gosse v, Formby - 12 L. B. 35 

Purchase on Credit — Time Payment— Default 
— Conversion. Plaintiff sold defendant a piano 
on the usual time payment terms. The de- 
fendant removed the piano contrary to the 
a&reement and made default in payment, and 
plaintiff brought an action after demand for 
convenjon. Defendant paid into court the 
arrears of instalments. Held, that there was 
a breach of the agreement, entitiiog the plaintiff 
to the possession of the piano. Marshall v 
Davk - . - - 12L. R. 11 



Quo Warranto — Void Elections — Public 
Office — Resignation — Costs, A person im- 
properly declared elected through the mistake 
of the returning officer is not liable for costs 
of a rule calling upon him to show cause by 
what right he holds office when he has resigned 
his seat on the rule nisi being served on nim. 
BowE V. Thomas - • 12 L. B. 28 

At the annual meeting of the rate- 

Sayers of A.f the defendant presided and 
eclared L, K, and J*, to be elected. C. 
inspected the voting papers, and found that for 
L, there were 45 votes; B., 81; K,, 27 ; and 
J,f 26, all of which votes were ffiven by 
persons liable to be rated. It was also found 



Quo Warranto— con<tm««(£. 

that others had tendered votes at the election 
whose names did not appear upon the list of 
persons rated for the district, and that their 
disallowance altered the numbers as follows:^ 
L., 40; B., 24; X., 27; J'., 26. ir«W,that 
the chairman should have ascertained who 
were the actual occupiers and liable to be 
rated, and having ascertained that he shodd 
have treated votes tendered by the otherparties 
as waste paper. Reoika v. Jokes, B. B-i July 
28, 1867. 

On rule to show cause why an injunction 

should not issue, it was admitted that at the 
time of an election no assessment book of the 
property within the district had been made oat 
Held, that such an election was bad. Reoiha 
V, The District Council op Tunokillo, 
B. B., May 8, 1858. 



Bad Tig — Legality of — Power of Stewards, 
A plaintiff has a right in thia province to 
recover the amount of a stake won at hone- 
racing. The power possessed by stewards of 
a horse-raoe are liniited, and their limit is the 
decision of all questions which may arise on 
the ground between horses actually enteied, 
and affecting the manner in which the races 
are run, but do not include the power to enter 
fresh horses or to alter the fundamental con- 
ditions of a race. Bakse v, Wabrbn 1 L. B.98 

Railway Oonstxuction — See Claimaiits' 
Relief Act. 

Beal Property Acts — Certificate Ohtavned hy 
Fi aud — Concellatiyn — Caveat — Begistrar' 
General — Parties. A bill of complaint, filed 
for the purpose of setting aside a certificate of 
title obtained by fraud, set out that a caveat bed 
been lodged forbidding the registration of anj 
transfer of or other dealing with the land com- 
prised in such certificate, the time for ezpin* 
tion of which caveat had been extended by 
judge's order ** untfl the 14th August, 1878." 
That at noon on the 14th August, 1878, ib 
interim order had been obtained, restnioiiv 
all dealing with such land. That at 1 o'clock 
on the same date the Registrar-General hid 
registered a transfer of the said land. That a 
further caveat had been lodged, which the 
Registrai^General threatened and intended to 
disregard. Hcldf that the caveat expired on 
the first moment of the 14th August, and that 
the Registrar-General had duly exercised hii 
duty in reiristering the transfer above mei- 
tioned. That no facts were stated to support 
the alleged threat of the Registrar-GeoersI to 
disregard the caveat, and that he was set 
mpperly made a party of the suit. Biooa t. 
Wateehouse - - - 12 LB. 75 
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Real Property ActB'-continued. 

Adverse Possession — UnregUtered Instrw 

ment — Fraud — Notice. T., the proprietor 
of land under the '* old BYBtem/' in March, 
1882, a;?reed with F. to lease it to him for 
£150 per anaum for five years. At the time ! 
of the agreement F, was in occupation under 
a prior lease. T. sold by public auction to 
Af. C. if A.y subject to the agreement. 
L., the agent for vendors under the con- 
ditions of sale, acting at the request of the 
purchasers, brought the land under the I 
K. P. Act of 1861. The declaration in support 
of the application was made by T and con- i 
tained no mention of P.^s agree menl, and { 
falaely stated that T, knew of no other 
interest, and a clean certificate of title was I 
iflsned Xo M. C.Sf A.^ who afterwards sold to I 
and others with knowledge of and subject to 
the lease, and which sale was negotiated by 
S. on behalf of / and others ; and portion of 
tiia purchase money was advanced by 8, on the ' 
security of a memorandum of mortgage. Sub- ! 
■equently B,, solicitor to J., with full know- 
ledge of the facts, paid S, off and took a mort- ' 
gage to himself. None of the documents used 
m ^ese transactions referred to F, '« agreement. 
F. tendered rent to the mortgagee (B) who 
declined to receive it, and F,, who had con- 
tinued in occu(>ation, then caveated and 
brought his action in support of his title 
against I and others and B as mortgagee. 
Judgment was given for the plaintiff; the 
defendant (B) appealed. Held, that under 
Section 134 of the R. P. Act of 1861 F, was 
in actual occupation adversely to T. and 
M, C, Sf A, At the time when the certificate 
was issued ; and that therefore the certificate 
was void as against F., the person rightfully 
entitled and adversely in actual occupation. 
That inasmuch as X. acted as agent for M,, 
C, 6f A, in making the false declaration, 
and they knew that a certificate could not 
have been issued unless false declaration had 
been made, they also were guilty of fraud. J. 
and others subsequently purchasing the pro- 
perty from M. C. Sf A, with knowledge of 
/^*« interest and possession and Rubject thereto 
were in no better position than their vendors. 
That B deriving through 1. and others, and 
knowing all the fact«, took, also subject to F.^ 
That Section 126 did not protect the appellant 
(B) as he was a mala fide mortgagee, inasmuch 
as he knew of the fraudulent certificate of title 
void in the hands oi M, C Sf A. on the 
flTound of their fraud, and voia also in the 
nands of /. and others in consequence of their 
fraad; and that B, advancing his money 
after knowing this became a party to the 
fraud. Franklin v In d and Others, B. B., 
December 4, 1883. 

Ejectment — Ccnd4ion — Entry, A 

memorandum of lease under the Real Property 
Act, 1861, provided that the lessee should hold 
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for a certain term ''subject, however, to the 
foUowing covenants, conditions, and restric- 
tions in addition to those implied by the Act" 
The covenants set out were to pay rates to re- 
pair, and not to sub-let without consent On 
ejectment brought for undertaking. Held, 
that the stipulation was a covenant, and not a 
condition ; that ejectment would not lie under 
Section 50 of the Real Property Act, it not 
being in the nature of things a covenant in 
respect of which default could be continued 
for six monUiB. Saunders v. Wadham 

4 LB 73 

Ejectment — Registered Proprietors — 

Trustees of Insolvent. Ejectment cannot be 
maintained against a registered proprietor 
under the Real Property Act, and will not, 
therefore, be by assignees in insolvency, or 
trustees, under Division Yl. of the Insolvency 
Act, 1860, against the insolvent or debtor, 
until such assiiznees or trustees are registered 
proprietors. Kelly v. Doodt - 5 L B. 132 

Deprivatiyn of Land — Compensation — 

Time within which Action is to be brought. 
The deprivation contemplated by Section 125 
of the Real Property Act, 1861, occurs im- 
mediately on the bringing of the land under 
the provisions of the Act, and a person de- 
prived of land by the same being so brought 
under the provisions of the Act must bniig 
his action within six years from the date of 
such bringing under, though he may not have 
had notice or knowledge within that period 
that the land has been so brou«rht under. 
BoNNiN V, Andrews - - 12 L- B. 153 

Specific Performance — Lease for two 

years. A, brought a suit for specific per- 
formance of a contract of sale containing 
a memorandum of lease. The land was under 
the provisions of the Real Property Act, 
and was known by the defendant to oe so when 
he signed the memorandum. The defendant 
resisted the complainant's right to the remedy 
on the grounds (1) That the term granted by 
the lease being for two years only, the tran- 
saction did not come within the Real Property 
Act at all ; (2) That the Act was void because 
tt denied registration under the Act 6 Vict., 
Sec. 8, to all leases of land under its provisions 
and thereby deprived lease-holders of their 
votes for members of the Legislative Council, 
or in other words by Sec. 41 altered the con- 
stitution of the Legislative Council ; and (3) 
that the Imperial Act 26 and 27 Vict., c. 84, 
beinff an Act to confirm certain Acts of colonial 
Legislature did not cure the objection raised 
against Real Property Act. The following 
judurments were delivered :— " Per Gwynnb, 
J., after referring to the facts. — With regard to 
the first objection, it appears to me that the 
Legislature by the 47 th section of the Real 
Property Act of 1861 (in analogy to the Statute 
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of Frauds, 29 Car. 2 c. 3) intended that a leaae 
by word of mouth might be made of laud usder 
Ita proTiaioDS for any term not exceeding three 
years. If so it cannot be objected that the 
parties have Toluntarily and unneceMarily 
resorted to writing, even if the written instru- 
ment had not been in the prescribed form of 
the Act ; but if the parties (as in the present 
case) use a writing in the prescribed form, all 
objection must be shut out In the present 
case, howerer, the objection is not really aimed 
at the instrument as a lease^ but to the agree- 
ment for the sale of the fee inserted in that 
lease. No doubt such an agreement must by 
the Statute of Frauds be in writing, and 
signed by the parties or their agents, and in 
the present case that has been done And as 
the Beal Property Act contemplates the 
existence ef an executory contract for the sale 
and purchase of the fee-simple of land under 
its provisions (Section 115), I see no reason on 
this objection why snecific performance should 
not be decreed. Tnen comes the objection 
raised on the construction of the 41st section. 
I say '' on the construction,*' because the learned 
counsel for the defendant reads that section as 
if it were a prohibition on the Begistrai^ 
General from registering any instrument pur- 
porting to transfer, or otherwise to deal wiUi 
or affect any estate or interest in land, under 
the system of registration established by the 
Act No. 8 of Vict, intituled "An Act to 

Sroyide for the Registration of Deeds, Wills, 
udgments, Conveyances, and other Instru- 
ments." if I put that construction on the 
section in question I should hold it invalid as 
being extra vires, but I should not on that 
ground hold the whole Act void. In order to 
see whether the 4ist section, construed as Mr. 
Fenn construes it, would or would notbe «ar^a 
vires, it is necessary to examine tbeqaestion§: — 
Has the present Legislature of South Australia 
power to alter the constitution of the Legis- 
lative Council P Would the prohibiting of the 
Registrar-General from registering leases of 
land within the provisions of the Real Property 
Act under 6th Vict., No. 8, effect any alterar 
tion P We owe the present Lef^islature to the 
Imperial Act of the ISth acd 14th Vict , c. 59, 
intituled '' An Act for the better government 
of Her Majesty's Australian Colonies," which 
received the royal assent on the 5th of August, 
1850. At that time our Legislature consisted 
wholly of nominees of the Crown, the elective 
principle not then having been applied ; but by 
the 7th section of the Idth and 14th Vict, such 
nominee Legislature was empowered *'to estab- 
lish a Legislative Council (which power it 
exercised), to conust of such number of mem- 
bers, not exceeding 24, as they should think 
fit, of which one-third were to be sppointed 
by Her Majesty, and the remaining members 
were to be elected by the inhabitants. It is 
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to be observed, however, that although the 
nominee Legislature were empowered to divide 
the province into convenient electoral districts, 
and to make other provisions for ensuring the 
orderly, effective, and impartial conduct of 
elections, yet no power was conferred on it to 
fix or alter the qualification either of the 
elective members or their eonstituente. These 
delicate matters were defined by 5 and 6 Vict, 
c. 76, and 7 and 8 Vict., c. 74. After the 
mixed Councils had existed some seven or eight 
years another change was thought desirable, 
and the Idth and 14th Vict, was again had 
recourse to. The d2nd section of that Act ii, 
as far as applicable to South Australia, in then 
words— "And be it enacted that notwith- 
standing anything hereinbefore contained, it 
shall be lawful for the Governor and Legislativs 
Council of South Australia, after the establiA- 
ment of Legislative Councils therein under 
this Act (that is, for the now extinct mixed 
Council), from time to time by any Act or 
Acta (that is by any Act or Acts of such mixed 
Council) to alter the provisions or laws for Uie 
time being in force under this Act or otherwise 
(that is, in force during the existence of the 
now extinct mixed Council), concerning the 
election of the elective members (that is, con- 
cerning two-thirds of the whole members) of 
such Legislative Council, the qualification of 
electors and elective members (that is, of the 
now defunct mixed Council), or to establish 
in the said colony, instead of the Legislative 
Council, a Council and Bouse of Repre- 
sentatives, or other separate Legislative Houses, 
to consist respectively of such members to be 
appointed or elected respectively by such 
persons and in such manner as by such Act or 
Acts (that is. Act or Acts of the now defunct 
mixed Council) shall be determined (that is, 
finally settled and fixed), and to vest in sudi 
Council and House of Representatives, or 
other separate Legislative Houses, the powen 
and functions of the Legislative Council for 
which the same maybe substituted.^ The late 
mixed Council assuming to exercise this 
power (given by the section above quoted), 
passed the Act No. 2 of 1855-6, intituled 
** An Act to eptablish a Constitution for South 
Australia, and to grant a Civil List to Her 
Majesty." Now, diere can be no doubt that 
the present Legislature has vested in it the 
powers and functions of the late mixed Council 
(that is, it has authority to make laws ** for 
the peace, welfare, and good government of 
the province ") ; but I deny thst it hss 
powers of the same description as those con- 
ferred on the late mixed Council by the SSnd 
section of 13 and 14 Vict , or powers analogous 
to them ; those powers were peculiar to and 
inseparable from the mixed Council. By that 
section the late mixed Council w«s authorised 
to amend and patch itself up from time to 
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time, or in the altematiye to duplicate ita 
Hoose of Legislature. They eventually 
acted on the latter alternative, and thereupon 
the whole power and authority contained in 
that section became extinguished. It would 
he very absurd to contend that the present 
Legislature has power to double the now 
existing Legblative Houses, or to reduce them 
to one, and again to substitute two ; and it 
appears to me it would be equally aheurd to 
contend that it has power to alter the qualifi- 
cation of the electors and elective members 
of the defunct mixed Council, or oven of 
two-thirda only of its own members and elec- 
tors, or of two-thirds of either House of 
Legislature. What I understand to have been 
the intention of the Imperial Legislature was 
to confer on the present Legislature, when 
established, all the general and ordinary 
powers or functions of the Legislative 
Council for which it was substituted, and 
those only; thus excluding the special and 
extraordinary powers of the 32na section, 
which are not of a transferable nature, and 
extinguishable. It may be said that the 
authority to alter the qualification of elective 
members is to be exercised "from time to 
time," and therefore is continuous; but in 
reply, it is to be observed that this authority 
is te be exercised before the exercise of the 
alternative one given by the second branch of 
the section, and not after ; that its appropriate 
subject was the defunct mixed Council ; that 
thai it is a power of function to be exercised 
hr the mixed Council upon itself ; and that 
both Council and power ceased to exist at the 
same instant of time. I am of opinion that 
the 34th section of the Constitution Act, 
assuming power in the present Legislature to 
make constitutional changes, through re- 
straining ita exercise, is absolutely void. Then 
arises the question, would the 41st section of 
the Real Property Act, construed as Mr. Fenn 
construes it, have the effect of altering the 
constitution of the Legislative Council? I 
most say I think it would, and for the reasons 
advanced by Mr. Fenn. By the 6th section of 
the Constitution it is enacted ** that every man, 
&c, having a leasehold estate in possession, 
situate within the said province, of the clear 
annual value of £20, the lease thereof (that is. 
a lease made by deed, which otherwise would 
be void at law— sec. 26 of 1852) having been 
Wgi^tered in the General Registry Oflice for 
the Registration of Deeds, and having, &c., 
ahall be entitled to vote at the election of mem- 
hers of the Legislative Council." At the time 
of the passing of the Constitution Act there 
was established in Adelaide <<a public office 
lor the registration of deeds, wills, &c." This 
ofl&ce had been estoblished by a local Act. No. 8 
of 5 Vict (1841), intituled " An Act to provide 
'ortheRagistrationof Deeds, Wills, Judgments, 
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Conveyances, and other Instruments,'' whicb 
after reciting ** that it was expedient to prevent 
secret and fraudulent conveyances, and to pro- 
vide means whereby the titles to real property 
might be more certainly known," established a 
syslem of registration similar to that which 
prevailed in the County of Middlesex. By this 
system the instrument is to be registered by 
memorial. The most unshackled right of 
search is given to the public, and to facilitate 
such right of search most elaborate indexes are 
to be compiled, and which, together with the 
other records of the office, are open to the in* 
spection of the public. Now, it is clear to my 
mind that it was the intention of the Legis- 
lature which pissed the Constitution Act that 
the le<ise should be registered at the office, 
and under the system established by the 
6th Vict., No. 8. What was the object of the 
Legislature in requiring the lease to be 
registered? To prevent spurious votes — to 
adopt means whereby the title to real property 
might be more certaiily known — and these 
safeguards were afforded by the provisions of 
the 5th Vict., No. 8. To my mind the matter 
is too clear for argument. When the words 
of a Statute are doubtful, then usaee may be 
called in to explain them (5 Com. Dig., p. 31C>, 
R. lOd). What has been the general usage in 
respect to the ref^istration of leases in order te 
confer the rifrht of voting from the passing of 
the Constitution Act up to the present time P 
Sas it not been under the 5th Vict., No. 8 P 
It appears to me, however, that the words of 
the Statute are clear, and that the Legislature 
have made that system a part of the Consti- 
tution ; and that to alter or abolish that system 
is to make an alteration in the constitution of 
the Legislative Council. I am therefore of 
opinion that if Mr. Fenn's construction of the 
4l8t section of the Real Property Act is a 
sound one, that section was extra vires, and is 
now absolutely null and void, unless confirmed 
by the 26th and 27th Victoria, c. 84, intituled 
'* An Act to confirm certain Acts of Colonial 
Legislatures.'' Theo is it so confirmed P That 
will depend upon the question whether the 
the Real Property Act of 1861 was passed, or 
purported to have passed with the object of 
dealing with or altering the constitution of the 
Liegislature or any branch thereof. On looking 
at the Act, its title — " An Act to amend the 
Real Property Act of 1860 **— its recitals, its 
repealing clauses, there is nothing to indicate 
that ** it was passed with the object or for the 

Crpose of altering the constitution of the 
^lative Council.'' Had the Imperial Le- 
gislature intended to confirm all the Acts 
passed by the Legislature of South Australia 
which in effect did alter the constitution of 
each branch of the Legislature, it would have 
been very easy to have said so ; they might 
have omitted the words *' the purpose of** in the 



Digitized by LjOOQIC 



DIGEST OF CASES. 



( 143 ) 

Heal Property Acta— coiUinned, 

preamble, and the words ** with the object of** 
in the eecond enacting dauae. Bat they have 
used the two phrases, the purpose of and with 
the object off and I think it my duty in constru- 
ing the Statute to give effect to those words ; 
and in my opinion they were used to die- 
tingui«h between what was done know- 
ingly and designedly, and what was done un- 
wittingly and unintentiotially ; and did I 
adopt Mr. Fenn*s interpretation of the 4 1st 
section of the Real Property Act of 1861, 1 
should hold that the objection which he raises 
is not cured by the Imperial Act lastly cited. 
Bat in my opinion the 4l8t section of the Real 
Property Act of 1861 has no reference what- 
ever to the Registry Act of 6 Vict, No. 8. If 
the Legislature had intended by that section to 
restrain the Registrar -General from registering 
under the last- mentioned Act instruments 
already registered under the Real Property 
Act, irhy did it not say so in clear and unequi- 
vocal language ? There is a repealing claase 
(section 1) of the Act, but the old Registry 
Act is not mentioned or referred to th«>re, nor 
in any other part of the Act. I am, ho wever, 
asked to believe that the Legislature intend 
partially to repeal — for I don't distinguish bf- 
tween a partial repeal of an Act and a prohibi- 
tion of its use in certain cases — in the very 
indirect manner presented to me by Mr. Fenn^ 
argument. I might also refer to Uie Act No. 
27 of 1862— the Registration and Deposit of 
Assurance Act— for evidence of the intention 
of the Legislature. There they treat the old 
Registration Act as existing in all its integrity, 
and expressly repeal it. The proper construc- 
tion of the 41st section, in my opinion, is that 
the Registrar-General shall not, for the pur- 
poses of this Act, register, &c. By ihe 31st, 
32ncl, 34th, 35th, and 30th clauses, the manner 
of registration is minutely described ; the 
latter part of section 35 and section 91 even 
make the forms of instruments to be used an 
essential part of the system. Then comes the 
41st section, which compels an adherence to 
that manner and the use of those forms by the 
Registrar-General. It is manner and form, 
and not system, that is struck at by the 41st 
section. I see no reason therefore why a lease 
under the I^eal Property Act cannot be regis- 
tered under the old Registry Act, and so entitle 
the leaseholder to his vote under the 6ch 
section of the Constitution Act. I may say 1 
felt a great difficulty at firat arising out of the 
fact that the Local Act No. 25 of 1852 requires 
a lease to be made by deed. This was how- 
ever, got rid of by the latter part of section 35 
of the Real Property Act of 1861, which says, 
''and such instrument, when so constructively 
embodied and stamped with the seid of the 
Registrar-General, shall have the effect of a deed 
duly executed by the parties signing the same.'' 
I may add that I have gone more fully into the 
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points raised by Mr. Fenn than was neoeesaiy, 
according to the view I take, for the dedmoo 
of the case before the Oourt ; but as the aaine 
pobts are constantly pressed upon the consider- 
ation of the Coort, I have thought it beet, onoe 
for all, to express my decided opinion npon 
them'' 

Per BooTHBYy J. — '* On the hearing of the 
bill filed in this case it was relied on by Mr. 
Fenn, for the defendant, that this lull should 
be dismissed, on the ground that the Reel 
Property Act^ on the provisions of which tbs 
plaintifrs case is admitted to be founded, is 
without legal validity, inasmuch as it cat' 
travenes the Constitution Act No. 2 of 1856, 
by forbidding the Registrar-General from 
registering in the Generu Registry Office for 
the Registradon of Deeds any lease which, by 
the terms of the 6th section of the Oonatitation 
Act, would, on, being so registered, confer on 
the lease a right to vote for menbers of the 
Legislative CounciL The 41st sectbn of the 
Real Property Act No. 22 of 1861, in connec- 
tion with the whole purview and object of the 
Act, as is argued for the defendant, works this 
result. In Driffield v, Reoistbab-Genbral, 
this Court, by judgment delivered on the l4tk 
day of Deoember, 1862, decided that the pro- 
visions of any Act of Parliament of the province 
cannot be enforced by this Court, if such 
enforcement would work '* an alteration in the 
constitution of the Legislative Council or 
House of Assembly," unless the provisions of 
section 34 of the Constitution Act had been 
complied with. Section provides " that it shall 
not be lawful to present to the Governor for 
Her Majesty's assent, any Bill by which as 
alteration in constitution of the said Legislative 
Council or House of Assembly may be made, 
unless the second and third reading of such 
Bill shall have been passed with the 
concurrence of an absolute majority of the 
whole numbers of the members of the said 
Legislative Council and of the House of 
Assembly respectively : ^ Provided also that 
every Bill which shall be so passed shall 
be reserved for the signification of Her 
Majesty's pleasure." These two essential 
requirements of Section 34 must, therefoit, 
appear on the face of every Bill — ^the passing 
of the Act whilst in the stage of a Bill by 
absolute maiohties of each House respectively 
by a recital to that effect in the preamble 
before the enacting words, and by a dedaration 
on the face of the Bill under the signature of 
His Excellency the Governor- in- Chief of the 
fact of reservation for Her Majesty's assent. 
Without this, this Court is forbidden to give 
operation to any law which manifestly works 
such results by its provisions, although not 
using a single word expressing such intention; 
for if the Legislature could not work such 
changes by express words without observing 
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the formalities prescribed, much lees can this 
be done by omitting any notice whateTer of the 
statutory requirements. The question, then, 
is, does the Real Property Act, if put into 
operation, affect the constitution of the Legis- 
lative Council by hindering the owners of 
leasehold estate brought under its provisions 
from exercising a right to yote at the election 
of members of the Legislative Council P It is 
clear that it does, by forbidding the Registrar- 
(General to register such leases in the General 
Registry Office for the Registration of Deeds, 
which office has been declared by a judgment 
of this Court has a lawful existence, and can 
only be closed by an Act of the L^islature 
passed by absolute majorities of both Houses, 
and after reservation for Her Majesty's assent. 
The Imperial Parliament, by an Act of 26th 
and 27th Vict, c. 84, has stepped in to relieve 
the nrovince from the embarrassments which 
would have been occasioned by the existing 
Parliament having been elected under the sup- 
posed operation of a local statute which 
contravened the provision of the Censtitution 
Act under circumstances which the Local 
Legislature could not remedy, for it could not 
make valid its own unlawful Acts by its own 
lesislation, and, therefore, the Imperial Parlia- 
ment interfered ; but the recent Act gives no 
validity to anything which the Parliament of 
the province can remedy by its own legislation. 
It is plainly competent for a lawfully consti- 
tuted Legislature of the province to pass an 
Act which sball put an end to the Registry 
Office for deeds referred to in the Constitution 
Act; so, also, to provide that leasehold estates 
of land under the Real Property Act, when 
such Act shall have been stamped vdth validity, 
in other respects by imperial legislation, or by 
a judgment of the Judicial Committee of Her 
Majesty's Privy Council, shall no longer confer 
the right to vote at election of the Legislative 
Council ; but until Section 34 of the Constitu- 
tion Act is repealed, this can only be by the 
vote of absolute majorities and by BUls reserved 
for Her Majesty's assent. The extent to which 
the Real Property A ct would affect the con 
stitution of the Legislative Council, if allowed 
by the Court to go into operation, will appear 
from the consideration of the fact that not less 
than one million of acres of land alienated from 
the Crown, and compulsorily placed under the 
Act since the first Real f^operty Act is de- 
clared on its face to come into operation, is 
deprived of the power of conferring the 
franchise on all holders of leasehold estate of 
such lane's; to which must be added, in order 
to estimate the true result, the acreage of land 
voluntarily brought by owners under the sup- 
posed operation of the Act I have, so far, 
consideied the Real Property Act in respect to 
its invalidity created by its interference with 
the Constitution Act ; but I must be undtr- 
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stoodi besides such grounds of invalidity, as 
retaizdng all the opinions expressed in my 
judgment in the case of Mc£llister v, Fenn, 
pronounced in June, 1860, having ' seen no 
reason to alter the opinions I then expressed, 
and which I must retain until better taught 
bv a judgment of the Judicial Committee of 
fler Majesty's Privy Council, or by the pro- 
visions of Lnperial legislation. And it now 
becomes my duty to declare my opinion that 
there exists further grounds for declaring the 
iifralidity of the Real Property Act, as having 
been passed by an unlawful Parliament. In 
examining the question, it is necessary to notice 
the statutory constitution of all the several 
Legislatures which have made laws or assumed 
to make laws for the province. First among 
these, and at the foundation of the colony, were 
the Imperial Statutes 4 and 5 Wm. IV^., c. 95, 
and 1 and 2 Vict. , c. 60, both repealed by 5 and 
6 Vict, c. 61, and establishiug in 1843 a 
nominee Legisladve Council, which consti- 
tituted the legislative authority of the pro- 
vince until 1861, when, under the powers con- 
ferred on the then existing nominee Council by 
the Imperial Act 13 and 14 Vic, c. 59, a 
partly elective and partly nominee Council was 
established by Ordinance No. 1, 1851, which is 
declared on its face to have passed the then 
Legislative Council (of nominees only), Feb- 
ruarr 21, 1851. The mixed Legislative Coun- 
cil, tnen so created, commenced its first session 
August 20, 1851; but by Act No. 10 of 18656, 
hj sec. 53 and sec. 1, of the same mixed 
Council, the Ordinance No. 1, 1861, passed by 
the nominee Council of that year is absolutely 
and unconditionally repealed without any 
qualification or proviso. The Act working 
such repeal to come into operation so soon as 
the Act No. 2 of 1856, to establish a constitu- 
tion for South Australia, shall come into 
operation ; and by section 41 the Constitution 
Act shall commence and take efilect from the 
day of the date of the proclamation for that 
purpose in the South Australian Oovemment 
Gazette, which proclamation appeared in a 
Oazetie Extraordinary of the 24th October, 
1856. Section 42 provides that, anything 
therein contained to the contrary, the then 
subsisting Legislative Council skall continue 
and exist until the issue of the Government 
writs for the election of members of the Par- 
liament therein constituted. The Government 
Gazette shows such writs to have been issued 
on the 2nd February, 1857. The Ordipance 
No. 1, 1851, of the nominee Council therefore 
stood absolutely repealed without any quali- 
fying words on the i6th October, 1856, the 
date of the proclamation of the Constitution 
Act, or on the 2nd February, 1857, the date of 
the issue of the first writs. The question 
therefore arises whether at the latest on and 
after the 2nd February, 1857, there was in legal 

L 
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operation any Statute which warranted the 
election ef a Legislature composed of two 
Houses as proposed by the Constitution Act, 
No. 2 of 1856^ and this will depend on whether 
the le^al effect of repealing No. 1 of 1851, the 
Act of the nominee Council eitablishiog the 
mixed Legislative Council of one Bouse, was 
not also to hinder the legal operation of any 
Acts passed by the mixed Council for any pur- 
pose after the date that its existence as a 
mixed Council ceased, by the words of absolute 
repeal in the 53rd section of No. 10 of 18^. 
I am of opinion that it is an undoubted propo- 
sition of law that powers of legialatioc con- 
ferred by Statute cannot have any further 
operation after the absolute repeal of the Sta- 
tute conferring such powers. The mixed 
Council of 1851 had power to pass the Con- 
stitution Act, but it had no power to give 
effect to its enactments, except by so proyiding 
by express words that such should be the case, 
notwithstanding and after the absolute repeal 
of its own authority. The omission, there- 
fore, of any such proviso, worked a repeal in 
legal effect of the Coostitution Act at the very 
same moment that the Legislature which 
passed it became itself defunct, by absolute, 
unqualified, and UQconditioaal repeal. That 
the absolute repeal of a Statute giving powers 
of legislation destroys any farther operation of 
laws made under the power of such Statute is 
plainly shown by the constant and nndeviating 
provision of all the Imperial Statutes to hinder 
such result contained in all the Acts of the Im- 
perial Parliament relating to this province. 
The 5th and 6th Vict., c. 61, after reciting and 
repealing the first two Acts relating to the 
proyince by section 1, proceeds by section 2 to 
provide " that all laws and ordinances hereto- 
fore passed under the authority and in pursu- 
ance of the said recited Acts, or either of 
them, shall hereafter be of the same yalidity 
as if the said Acts had not been repealed."* So 
also the 13th and 14th Vict.,c 59, after by 
section 8 providing that immediately after the 
issue of the first writs for the election of the 
first members of a Legislative Council under 
the powers of that Act, the provisions of 5th 
and 6th Vict., c. 61, relating to the constitu- 
tion, powers, and appointment of the nominee 
Council of that Act, shall be repealed ; 
but by section 25 it is provided that all ex- 
isting laws should remain in force and ' 
subject to the power of the new mixed I 
Council to repeal or vary such laws or I 
ordinances. Under this power of repeal in the ' 
Imperial Act, Oi'dinance No. 1,1851, of the | 
nominee Council, stands lawfully rt^pealed, but j 
with the consequences it is the object of this 
judgment to point out. The Imperial Act 
establishing the Constitution of New South 
Wales in 1855 (18 and 19 Vict., c- 54), by 
Section 41 enacts that all laws, statutes, and 
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ordinances which at the time of the passing of 
this Act shall be in force within the colony of 
New South Wales shall remain and continue to 
be of the same force, authority, and effect as if 
this Act had not been made, except in so far as 
the same are repealed or varied by this Act, or 
in so far as the same shall or may hereafter, by 
virtue and under the authority of this Act, m 
repealed or varied by any Act or Acts of the 
Legislature of the said colony. And the 
Constitution Act for Victoria, passed by the 
Imperial Parliament in the same year (c 55), 
by Section 40 has the same provision in almoit 
identical words. Each of these Impend 
Statutes contain schedules of Imperial Statatei 
repealed; but by Section 2 of each of the 
Imperial Acts such repeal is declared to be only 
so far as the repealed Statutes are repugnant 
to the Bill of each colony reserved for Her 
Majesty's assent, such qualifying words saving 
the mischief of an absolute repeal pointed oat 
in this judgment. For ihese reasons I am of 
opinion thatalawful Parliament of two Houses 
has never existed in this province, and that 
consequently all the Real Property Acts 
assumed to have been passed by such a Legi^ 
lature have no legal force or effect. This defect 
of legislation was not present to my mind at 
the time of my judgment in McEUister v. Fens, 
or it would have been my duty to have added 
this to the reasons then expressed for holding 
the invalidity of such of the Real Proper^ 
Acts as were then in existence. From the 
declared intention of the advisers of His 
Excellency the Governor-in-Ctiief early in the 
present year to apply to the Imperial Parliament 
for an Act declaring the present ConstituticHi 
and all legislation dependent thereon valid, it 
becomes my duty to further examine into the 
defects in legislation which I had previously 
discovered to exist, so as the better to assist in 
so important an undertaking as placing the 
legislation of this province bevond the reach of 
objections in point of law. What I now point 
out is the result of such further investigation. 
If by the judgment of the majority of the 
Court the plaintiff*s bill is upheld so far as 
regards the argument on the hearing, then I am 
of opinion that the defendant is entitled to a 
reference to the Master for his report on the 
title relied on by the plaintiff, inasmuch as the 
contract relied on for a decree for a specific 
performance displavs a plan of tbe property, 
showiog roads and boundaries ; the defendant 
is entitled to the opportunity of putting the 
plaintiff to the proof of the correctBees of such 
plan as to boundaries and rights of way. lam, 
therefore, of opinion that the Bill ought to be 
diimissed." 

Per Cooper, C. J.:— "In thie case the 
plaintiff seeks to compel performance of a 
contract for the purchase of 20 acres of 
land. The alleged contract is contained in a 
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laaie of the land in qoeetion for the term of 
two jeara, purporting to be made in the form 
prescribed by the Real Property Act of 1861, 
and to be doly registered under that Act The 
defendant resists performance on the ground — 
First, that there is no valid contract under the 
Real Property Act; and, secondly, that the 
plaintiff cannot give a good title to the land, 
inasmuch as the Real Property Act is inyalid. 
There are other points raised, but it is not 
necessary to adyert to them. With regard to 
the first objection, it was argued that the 47 th 
clauie of the Res! Property Act, which refers 
to leases, inasmuch as it expressly names leases 
for a longer term than three years, must be 
held te exclude leases for a leas term, 
which are consequently capable of registra- 
tion. No doubt leases for a less term 
than three years are excluded horn the 
operation of that section^that is, registra- 
tion is not made essential to their Talidlty ; but 
on that Tery ground the section cannot be held 
to forbid their registration, since that would 
be to include them in its operation. Then, 
looking at the instrument, it appears to be in 
the prescribed form— it is sealed with the seal 
of the Registrar^Qeneral, and it Lb, in fact, 
registered under the Act. I think, therefore, 
it is a yalid contract under the Act, and is 
capable of being enforced, unles the Act itself 
is inyalid. The objection to the validity of the 
Act raised at the bar was that the 41st clause 
proluluts the registration of leases according to 
the forms of the Ordinance No. 8 of 1841, and 
eonseqaently disfranchises all leaseht^ders of 
land under the Act, thus affecting the consti- 
tution of the Legislative Council. Without 
going fully into the consideration of this 
question, I think it sufficent now to say that 
in my judgment the answer given by Mr. Belt, 
viz , that the registration of leases under the 
Real Property Act satisfies the requirements 
of the Constitution Act, is sufficient, and that 
consequently the Real Property is not invalid 
upon this ground. Another objection to the 
validity of the Real Property Act has, however, 
been raised by my learned colleague, Bir. 
Justice Boothby ; an objection which would 
apply equally to the whole legislation of the 
last 12 years, namely, that the Parliament 
of South Australia has not and never has had 
any legal existence. Of course, if this is the 
case, any Acts professing to have been passed 
by that Parliament can have no binding force, 
as 1 understand the objection is of this nature. 
The Electoral Act of 1855-6, which was passed 
by the Legislative Council elected under the 
provision of the Ordinance r^o. 1 of 1851, 
repeals that Ordinance, and makes no provision 
for keeping in force the Acts passed by that 
Legi^ture. In the absence of such a provision 
all those Acts lost their effect, and, in fact, 
except as to the past, became as though they 
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had never been enacted. The Electoral Act and 
the Constitution Act are among these Acts ; they 
oonsequently lose all thdr force from the yery 
moment in which the Ordinance No. 1 of 1851 
is repealed, which is the very moment fixed 
for them to come into operation. The present 
Parliament was constituted and elected under 
those Acts, and consequently has no legal exis- 
tence ; and thus it follows that from the time 
at which the Electoral Act came into operation 
there has been no colonial legislation having 
any validity within the colony excepting the 
laws of the old nominee Council which then 
revived in their original force, so that among 
other things all the Acts under which justice 
IS at present administered in this Court have 
no force whatever, having either been in effect 
repealed by the repeal of the Ordinance No. 1 
of 1851, or having been passed by a Legislature 
which has no legal existence. I am quite 
aware that << consequences can never bar a. 
conclusion ;" but consequences so startling may 
well induce us to pause before adopting the 
reasons upon which they are founded. Looking 
at the argument, then, the first observation is 
that it is self-destructive. If the Electoral Act 
of 1855-6 has no operation, then the Ordinance 
No. 1 of 1851 is not repealed, since it is only 
that Electoral Act which repeals it, and if it is 
not repealed, then all the legislation of the 
mixed Council^ including the Electoral Act 
itself, is valid. It is, in fact, only by assuming 
that the Electoral Act is a valid and subsisting 
Act that the consequences deduced from the 
repeal of the Ordinance No. 1 of 1851 can be 
supported, and if it is valid and subsisting for 
that purpose it must be for others also. The 
inference, in fact, is reached by assuming some- 
thing in the premises which is denied in the 
conclusion, and I need hardly say that this^ is 
note valid form of syllogism. But passing 
this difficulty I conceive it sufficient to say 
that the Legislature which passed the Electorcu 
Act of 1855-6 and that which now exists, 
derived all their power from the Act 13th and 
14th Vict., and the validity of their enactments 
must depend upon its orovisions. So Igng as 
that Act is unrepealea the powers wbich it 
confers subsist, and the effect which it gives to 
laws made by the Legislatures it originates or 
sanctions continues unimpaired. I am there- 
fore of opinion that the Real Property Act is 
not invaUd upon either ground suggested, and 
that the plaintiff is entiUed to his decree. As 
it has been suggested that there are substantial 
grounds of objection, founded on rights of way 
&c., there will be a reference to the Master.'' 
AuLi> 17. Murray, B. B., Dec. 15, 1863. 

Ex9cution Creditor — Eouitahle Owner 

— Unregistered Instrument. X., an absconder, 
sold to \B. a house, which had been built 
for him by P. B» obtained a transfer, but 
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through the oeglect of his soiicitor it had 
not bsen registered. P. obtained a judg- 
ment for the amount of his debt, and caused a 
writ ot fieri facias to be noted on the register 
book. The property was subsequently sold by 
the sheriff under writs oifi.fa. and venditioni 
exponas, and was purchased by ^. as trustee 
for B,, but before the purchasers had obtained 
a transfer from the sheriff a cayeat was lodged 
by J. On petition by B. to have his right to 
the land established, Held (following Cuth- 
BERTSOR V. Swann) that the execution creditor 
had no right to destroy the previous pur- 
chaser's equitable title, and that transfer will 
be registered. In re Bosquet, B. B., June 30, 
1883. 

Qualification of Caveator — Caveat S, was 

seized in fee simple of an allotment of land 
subject to certdn rights-of-way over the same 
appurtenant to the estate of F., the owner of 
the adjacent land. S. having made an appli- 
cation to bring his land under the Beal Pro- 
perty Act, without mentioning the rigbte-of- 
way, F. lodged a caveat against S *s applica- 
tion, and subsequently presented a petition to 
the court that the lAnds Titles Commissioners 
might be ordered to reject the application, or 
that it might be amended by inserting that the 
allotment was subject to the rights-of-way. It 
was contended that, under Section 40 or the 
Real Property Act, 1861, rights-of-way would 
not be affected by their omission from the cer- 
tificate, and that the caveator was not a person 
having or claiming an interest in the land 
withm the meaning of Section 22, and there- 
fore did not possess the ^'caveating faculty." 
Heldt that under section 40 of the Keal Pro- 

Serty Act of 1878, the Court had power to 
irect '* such entries ^ upon the certificate and 
register as justice required. That though 
easements are protected, when omitted or mis- 
described (subject to Section 60 of the Real 
Property Act, 1878), they should be mentioned 
upon the certificate of title of the land subject 
to them, especially when their existence is 
admitted (Lfan i, Maurice, 8 L. E. 119, 
commented on). In re Schmidt. B. B « June 
28, 1881. 

Certificate of Title — Cancellation — Fraud 

— Voluntary Transfer, In 1840, 0,, the owner 
in fee simple of certain land, mortgaged the 
same to W, as trustee for F., to secure pay- 
ment of £161 and interest In 1842, G. paid 
£142 in reduction of the mortgage-debt and 
obtained back his title-deeds, but no re-oon- 
yeyance of the land. In 1855, 0. having sold 
portion of the huid to M., offered to sdl for 
£250 the balance to A, who, however on the 
advice of his solicitor S,, a partner of C, de- 
clined to purchase on account of the outstand- 
ing legal estate. In September, 1856, 0. 
bought from F, the whole of the land for £20 
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and obtained a conveyance of the same in fee 
simple. In October, 1856, C, conveyed the 
land to S,, who afterwards bought from M. the 
piece of land M, had formerly purchased from 
G. S, died in 1858 indebted to A. in the euin 
of £380, in satisfaction of which debt, the de- 
visees of S.t one of whom was C, conveyed to 
him in 1859, the above-mentioned land, C. in- 
forming him at the time that the title was a 
** good holding title.'' A, at once made applir 
cation in the form in the schedule 1 to the 
Act of 1858, to bring the land under the pro- 
visions of the Real Property Act, forwarding 
with his application an abstract of title whidbf 
if examined, must have shewn the Ck)miiiiB- 
sioners that A. was not entitled to the estata 
in the land which he claimed. The Lands 
Titles Commissioners, pursuant to AJs appli- 
cation, issued to him a certificate of title 
under the provisions of the then Heal Property 
Act. In 1861, G, brought ejectment against 
A, and obtained a verdict in his favour. In 
1863, (?., in consideradon of a debt then dne 
by him, and of a further advance, conTeyed 
the land to his solicitors, having paid pre- 
viously off the balance of the mortgage debt 
of £161 and interest to the assignees in Insol- 
vency of F.f and obtained an o»ier under the 
Trustee Act vesting in him the land, and CJs 
solicitors afterwards sold and conveyed the 
same to the plabtiffs. A . died in 1866, and 
in 1876 on the usual application and declara- 
tion, the Trustees under his will obtained a cer- 
tificate of title to the land in their names and 
afterwards transferred the same to the defen- 
dants as devisees under the will of >4. On 
suit to compel the delivery up, and cancella- 
tion of the certificates, J7e/d, 1st. That under the 
above circumstances A. must be taken to have 
known of G,*s rights at the time he made ap- 
plication to have the land brought under the 
Keal Property Act, 1858 ; that the statement 
in his declaration in support of the application 
that he was not aware that any person had any 
claim, estate, or interest in the land at law or 
in equity, was tmtrue to his knowledge and 
material, and that on these grounds alone the 
certificate was obtained by fraud within the 
meaning of Section 40 of the Real Property 
Act, 1861. 2nd. That the knowledge of C. of 
the outstanding title of G. affected A. with 
notice of the same so as to fix him with con- 
structive fraud in making the above applica- 
tion. 3rd. That the fraud contemplated by 
Section 40 of the Real Property Act, 1861, is 
not necessarily moral fraud, but embraces fraod 
in ite ordinary legal sense. 4th. That certifi- 
cates of title under the earlier Real Property 
Acte, are subject to the exception contained 
in Section 40 of the Real Property Act, 1861, 
and liable under that Section to be voided if 
obtained by fraud. 5th. That the protection 
extended by Section 114 of the Real Property 
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Act, 1861, to traDsfereea from the registered 
proprieters of land under that Act, applies to 
transferees for valae only, and not to mere 
Yolonteers. Bioos v, McEllisteb 14 b. B. 86 

Rights-of-way — Certificate of Title — 

Transfer. A certificate of title under the 
proyiaions of the Real Property Act, 1861, is 
no evidence of title to rif^hts-of-way endorsed 
thereon. A person claiming^ rights-of-way 
orer land under the provisions of the above 
Act, must prove a transfer of such rights from 
tile registered proprietor of the servient tene- 
ment, and such transfer must be registered on 
the certificate of title of the transferor (and 
aomble of the transferee also). Plaintiffs in 
ID action for obstruction of their right-of-way, 
produced as evidence of their title a certifi- 
cate of title under the provisions of the above 
Act, which certified that they were registered 
as proprietors of certain land together with a 
right-of-way over certain other land, not com- 
prised in their certificate. Heldf that the 
above certificate ef title was not evidence of 
the plaintiff's titie to the right-of-way, and per 
GwnwB, J. (Way, 0. J., and Boucaut, J., 
dissentiefUibus)j That the certificate of title, 
inasmuch as it certified that which was un- 
warranted, was wholly invalid, not only as to 
the right-of-way, but also as to the whole of 
tiie land comprised in such certificate. Fobmby 
V. ADBLAIDB OORPORATIOlf - 14 L. R. 144 

Bxecutory Contract — Trusts — Instnir 

ments. An executory contract for the sale of 
land under the provisions of the Real Property 
Act, 1861, though not in any form provided by 
such Act, and therefore incapable of regietra- 
tfoD« can, as between the immediate parties 
thereto, be enforced in equity Trusts mny 
exist at>d be enforced (except after a sale to an 
innocent purchaser) against the proprietor of 
the estate or interest appearing on the register. 
An '* instrument," witnm the meaning of Sec- 
tion 36 of the above Act, is an instrument in 
one of the forms prescribed by the Act, and 
capable of registration. The words '' or other 
action for the recovery of land '* following the 
words '* action of ejectment,'' in Section 124 
of the above Act, refer to actions at law in the 
nature of ejectment which may by possibility 
come under the cognizance of a Oourt of 
Equity ; but do not include a suit for specific 
performance. Cuthbektson v. Swan 

11 L. R. 102 

Intestate Beal Estates Distiihution Act, 

1807 — Admvnistrator — Devisee — Trtist Estates 
— Purchaser. A devisee under a devise of 
troflt estates, of which the testator was seised 
in fee-simple as administrator of an intestate 
who has died after the Intestate Real Estates 
Distribution Act, 1867, came into op^^ration, is 
not entitied to sell such land without the con- 
sent of the persons beneficially interested in 
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the same, nor will the Kegistrar-General be 
compelled to register as proprietor of such 
land under the provisions of the Real Property 
Act, 1861, a purchaser from such devisee with- 
out such consent. In re McCabthy 

11 L. B 39 

Cancellation of Certificate — Petition 

— Jurisdiction The Oourt has no juriBdiction 
under Section 13 of the Real Property Act, 1861, 
to cancel a certificate of title on the petition of 
a person claiming to be entitled to such land 
until the title of such claimant has been estab- 
lished by proceedings at law. In re Bioos 

11L.B.4 

Bxpress ayid Implied Powers and Cove' 

nants—kight of Be-entry, Sections 40 and 60 
of the Real Property Act, 1861, provide that 
certain covenants and powers shall be implied 
in every memorandum of lease of land under 
that Act, and Section 89 provides that every 
implied covenant and power may be negatived 
or modified bv express declaration in the 
instrument. These provisions do not prevent 
the introduction into such memorandum of 
lease of valid covenants and powers of an 
entirely different character from, and not 
mere modifications of the implied covenants 
and powers. Bucknall v, Reid 

10L.B.188 

Ejectment — Lease for Two Years — Begia" 

tration. A,, the registered proprietor of cer- 
tain land under the provisions of the Real 
Property Act, 1861, by a document in the 
form prescribed by the Act, duly execoted, 
but not registered, purported to let the same 
to B, for two years, with a right of purchase. 
B. subsequently became insolvent, but for 
soma time after his insolvency continued in 
possession of the land and paid rent to ^. In 
ejectment by A, afrainst B., Held, that the 
provisions of the Real Property Act, 1861, 
regulating the making and registration of 
leases do not apply to leases for less than 
three years, and such leases can therefore be 
created, as at Oommon Law, orally or by 
writing, and without registration (and following 
Manning v. Obobsman) That a lease for less 
than three years of land under the provisions 
of the above Act cannot be registered, and can- 
not therefore be created, registration being 
essential to every dealing with any interest in 
land under such Act. Tliat a written demise 
for less than three years of land under the 
above Act is invalid unless in the form pre- 
scribed by the Act, and resristered ; but entry 
and payment of rent under such void demise 
creates, as at Oommon Law, a tenancy from 
year to year. That an oral demise of land 
under the above Act for less than three years 
is good, but the term thereby created is not 
assignable. Buckett v. Knobbe - 8 L. B. 86 
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Tramfer by SJieHff—Fi. fa. The Sheriff 

has no power to conyey or transfer to the pur- 
chasers land under the Real Property Act, 
1861, soH by him by virtue of a writ of fi fa. 
Palmer v. Andrews - - 8 L. B. 280 

Certificah issu^ pursuant to Fraudulent 

Application, M., the eldest son of a deceased 
registered proprietor, fraudulently applied in 
the name of his father to have certain lands 
brought under the provisions of the Real Pro- 
perty Act, 1861, stating in his declaration in 
support, amongst other things, that he was not 
aware of any mortgage other than set forth, 
and stated as follows : — * That K. lent to me 
the sum of £250 sterling on the security of the 
said piece of land, and that I have agreed to 
execute and register a mortgage for the said 
sum to the said K.f or to whom he may 
desire." A certificate of title was accordingly 
issued in the name of the deceased proprietor, 
and on the date when the same was issued M. 
executed, in the name of the deceased, a 
memorandum of mortgage to Der Deutsche 
Olub to secure the sum of £250 and interest, 
presumably the same sum expressed in the 
apnlication to have been advanced by K, On 
bill filed to set aside the certificate and mort- 
gage. Held, that the Lands Titles Commis- 
sioners had no power under the circumstances 
to issue the certificate of title in the name of 
a dead man ; that such certificate was there- 
fore a nullity ; and that the mortgage, being 
based on the certificate, fell with it. That 
neither the heir-at-law of the testator, the 
executors of his will, the Registrar-General, 
nor the Lands Tides Commissioners were 
necessary parties to the above suit. Tnat the 
Court of E<]|^uity has concurrent, if not sole, 
jurisdiction m cases of fraud arising out of the 
Real Property Act of 1861. Brady v Brady 

8 L. B. 219 

Ejectment — Agreement fitr Lease — Te7\r 

ancy from year to year. In ejectment by the 
registered proprietor of land under the Real 
Property Act, the defendant set up that he 
had entered into possession by virtue of a 
verbal agreement for a lease for ten years from 
the former registered proprietor, and by virtue 
of such agreement he became tenant from 
year to year, and was entitled to six months' 
notice expiring at the time of year when his 
tenancy began. HeW— following Manning 
V, Grossman — that the defendants showed 
no estate or interest in the land valid against 
the unencumbered certificate of the registered 
proprietor. Tranter v. Lord - 8 L. B. 81 

Beal Property Act Amendment Act, 1878 

— Unregistered Mortgage — Caveat. In Febru- 
ary, 1872, 0. F,f the registered proprietor of 
certain land, under the provisions of the 
Real Property Act, 1861, deposited his certifi- 
cate of title of such land with his son W, F. 
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as security for a debt of £70 then due by C. F, 
to W. F, In May 1875 C. F. mortgaged the 
same land with other land to D. and E, but this 
mortgage was never registered. In February, 
1879, C. F. executed a memorandum of trans- 
fer of the land in question to W. F. D, and E, 
lodged a caveat with the Registrar-General for- 
bidding the registration of any instrument 
affecting the land. W. F , therefore took out 
a summons calling up D, and E. to show oause 
why the caveat should not be removed. W, 
F, at the time of taking the transfer had na 
notice of the unregistered mortgage. HfUy 
that the unregistered mortgage was only bind- 
ing on C. F. and D. and E the immediate 
parties thereto and not on W, F,, and that 
the caveat must be removed That even if 
W, F. had at the time of taking the transfer 
had notice of the registered mortgage he would 
not have been affected by it, and would still 
have been entitled to have the caveat removed. 

FrIEBB V, CULLEN AND ANOTHER 

ldL.S.3S 

Certificate of Title — Fraud — Fossestion — 

Ejectment. In ejectment the plaintiff relied 
on a certificate of title under the provisions of 
the Real Property Act, 1861. The defendants 
set up that they had been in possession of the 
land comprised in the certificate of title for more 
than twenty years. The issue put to the jury 
was whether the defendant had established the 
fact of such possession. Held, that there 
must be a new trial on the ground that the 
real question at issue was not whether the 
defendants had been in possession for more 
than twenty years, but whether the certificate 
of title had not been obtained by fraud, the 
defendants having been in possession of the 
land at the time of granting of the certificate 
of title, and the declaration on which that 
certificate was granted having falsely alle^ 
that there was no person in adverse possession 
of the land. Wadham v. Buttle & Othbss 

13L.B.1 

District Council* Act, 1858 — Order for 

Sale — Conveyance — Equity. On October 20th, 
1858, a certificate of title under the pro visionfl of 
the Real Property Act, 1858, was issued to L. in 
respect of allotment 9, which allotment with 
other property was subsequently mortgaged, 
and continued subject to such mortgage until 
after the institution of the present suit. On 
October 17th, 1873, an order for sale of the 
allotment was obtained by virtue of the pro- 
visions of the 186th section of the District 
Councils Act, 1858, and the land was accord- 
ingly sold, and on the 20th April, 1874, 
conveyed by the Master to the plaintiff K, 
In October, 1874, L, wrote to 22. his son-in- 
law, suggesting that he should purchase the 
land for £10, which B, accordingly did with- 
out making any enquiries, and the same was 
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Beal Property Acta— continued. 

thereupon transferred by L. to i^. by a memo- 
randum of transfer duly registered. On bill 
filed by N. praying that the certificate of title 
should be delivered up and cancelled, Held, 
that the couTeyance made pursuant to the 
order for sale was valid and vested the fee- 
simple of the land in N,, andthat by reason of 
such sale and conveyance the allotment was 
taken out of the provisions of the Real Pro- 
perty Act 1861. That N, was, nevertheless, 
entitled to have the certificate of title delivered 
up and cancelled, on the ground that the ex- 
istence of the same^ and the transactions of L. 
and N. in connection therevrith, tended to 
throw a cloud of suspicion on the validity of 
his title to the property. Nbil v. Lindsay 
AND Othebs . - - 13 L B. 196 

Real Property Act Amendment Act 1878, 

Sedi<yns A\ and 42 — Sale by iSheriff—Fieit , 
Facias — Unregistered Transfer — Deposit of 
Certificate— Caveat — Summons. On the 13th 
June, 1879, a writ of fieri facias with the 
necessary statement was lodged with the 
Begistrar-General, and an entry thereof made 
on Register pursuant to Section 41 of the Real 
Property Amendment Act, 1878. On the 
25th June, after sale advertised by the sheriff, 
a caveat Wi s entered by W. claiming under 
an unregistered transfer dated March, 1878, 
and a simultaneous deposit of the certificate of 
title. On summons under Section 42 of the 
Real Property Amendment Act, 1878, the 
Court refused to order removal of the caveat, 
declining to decide the questions involved 
until the caveator had had an opportunity of 
bringing the matter on in some more formal 
manner. Question of rights of an unregistered 
transferee, and of the rights conferred by a 
deposit of certificate of title discussed. In re 
Wadham - - - - 13 L. R. 70 

Administration — Hiishand — Wife — 

Assignees in Insolvency, A testator devised and 
bequeathed certain property to trustees, in trust, 
subject to a life interest therein of his wife, for 
his children, as regards such of them as were 
females, for their sole and separate use. On 
the death of the wife the property was to be 
Bold, and the proceeds divided amongst the 
persons entitled. M,, a daughter of the 
testator, died shortly after his death, leaving 
her husband, H., her surviving, who suIh 
■equently married A,; afterwards became 
insolvent, and died leaving A. surviving him, 
whom he appointed his executrix, and she 
obtained probate. On the death of testator *s 
widow the trustees realised the estate and 
paid M.'s share into court, pursuant to the 
Property Act, 1860. ^., as executrix of H., 
took out administration to M., and on petition, 
Ordered f that the money be pidd to ^. as 
administratrix of M , but not until after a 



Real Property Acta— continued. 

sufficient interval to enable the assi^ees in 
insolvency of H. to take out an administration 
summons in M.'s estate. In re Hall (deceased). 

11 L. E. 7a 

Tenant in Possession — Trespasser — Agree- 

ment-^Payment of Bent A lenant in pos- 
session under an agreement with a person who 
subsequently obtains a clean certificate of the 
land in respect of which such agreement is 
made, becomes a trespasser as against such 
person, until a fresh tenancy is created by 
possession and payment of rent. Hunter v. 
Player - - - - 9 L. B. 100 

Mortgage — Notice — Specific Perform 

mance — Damages. A mortgage of land under 
the provisions of the Real Property Act of 
1861, provided that it should be lawful for the 
mortgagee to sell the mortgaged land on default 
'^without serving me (the mortgagor) with 
any written demand for payment.'' A sub- 
sequent clause provided *'that all notices 
which, by virtue of the Real Property Act of 
1861, whether in respect of the payment of 
any money or otherwise, would require to be 
served by the said mort^ragee on me at my last 
known or usual nlace of abode in this province 
shall be deemed to be duly served by sending 
to me through the post office a letter addressed 
to me at Mount Gambler.'' The land having 
been sold without giving the notice provided 
by Section 52 of the Real Property Act of 
1861, on a bill filed by the mortgagor praying 
that the sale and transfer might be set aside 
or for damages, Held, that the mortgage did 
not dispense with the necessity of giving the 
notices required by the Real Property Act, 
but only with the mode of giving them there 
provided; and that the Mde was therefore 
improper, but that the transferee was protected 
by the Real Property Act as a bona fi 'e 
purchaser. That the bill, showing no claim to 
equitable relief, irrespective of the question of 
damages, the Court of Equity would not 
entertain that question. Van Damme v. 
Bloxam - - - - 9 L. R. 27 

Transfer of Lease from Sheriff — Inform 

mality — Subsequent Payment of Btnt — 
Estoppel — Valid Title, A purchaser of a 
lease from the Sheriff, who sells by virtue of a 
writ of ft fa,f is estopped from setting up any 
informality in the transfer where he has sub- 
sequently paid rent to the lessor, and that 
smce the Real Property Act recognises no 
estate which does not appear on the register, 
the existing form of transfer from the Sheriff 
confers no valid title on the purchaser. 
Umpherstoue v. Wadham - 6 L R. 17 

Ejectment — Entries on Certificate — 

Mortgagor — Mortgagee. Though a mortgagee 
has no legal esute under the Real Property 
Act, 1861, yet where on default a transfer to 
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Eeal Property Acts— continued. 
him has been endorsed on the mortgagor*8 
certificate, the Oourt will accept such an entry 
as conclusiTe endence of the niortg^agee's title 
to possession, and will permit him to maintain 
ejectment. Jonbs v. Sellick. - 6 L. B 13 

Agreement far Sale-^Payment of Pur- 

chise-money —Executory Contract, No instru- 
ment or agpreement in respect of land under the 
Real Property Act, 1861, is of any validity, or 
enforceable eithor at law or in equity, unless 
tbe dealing or transaction be one contemplated 
by the Act, and such instrument or agreement 
be in the form provided by the Act, the Real 
Property Act contempUting no executory 
aflrreements and no instruments that cannot be 
immediately registered. Lanqe v. Rudwoldt 
AND Others - - - 6 Ii. R. 75 

Caveating GapacUy — Judgment Creditor. 

A creditor on a judgmeut of tbe Supreme Court 
has no caveating capacity under the Real Pro- 
perty Act, 18C1. Re Palmer - 5 L. R. 80 

Registered Holder ^Encumbrances. A 

holder of a certificate of title holds it absolutely 
free from all encumbrances not notified thereon, 
and is, therefore, not bound by any demise not 
80 notified. Under the Real Property Act a 
term of less than three years cannot be regis- 
tered, and cannot, therefore, be created. ' 
Manning r. Grossman - 5 L. R. 130 

Duplicate— Copies of Mortgage— Under the 
Real Property Act, 1861, a mortgage cannot be 
registered which has not been executed in 
duplicate. Re Skerrett - 2 L. R 21 

Caveat— Costs. A lessee with right of 

purchase is not entitled before time for pay- 
ment of purchase-money has arrived to caveat 
against his landlord dealing with the property. 
When a summons is referred by a Judge to the 
Full Oourt, the Court must deal with the 
matter on the basis of the state of facts at the 
time when the summons was so referred, and 
can take cognizance of nothing which has been 
done after that period. The Court has no 
power under the Real Property Act, 1861, to 
give the applicant his costs of a motion to 
remove a caveat. Re Clark and Harvey 

2 L R. 191 

Application by Mortgagee timler the Old 

System. A mortgagee of land under the old 
system having exercised his power of sale, has 
power under the 14th Section of the Real Pro- 
perty Act, 1861, to apply to bring ihe land 
under the Act in the name of the purchaser. 
In re Davis - - - 1 L. R 67 

Certificate of Title— -Fraud. The holder 

of a certificate of title obtained by fraud can- 
not confer a Utle on an innocent mortgagee for 
yalue without notice. Bray v. Maci>onald 

1 L. R. 20 



Real Property Acti— continued, 
Equitahle Mortgage by Deposit of Certifi- 
cate. An equitable mortgage may be created 
by the deposit of a certificate of title under 
the Real Property Act, 1861. In re Nathan 

1LR.166 

Equitable Mortgage and Equitable In- 

terests generally. The mode of creating equit- 
able interests is untouched by the Real Pro- 
perty Act, and the deposit of a certificate of 
title created an interest in favor cf the depodtae 
which the Court will recognise and enforce. 
Richards v. Jones - - 1 L. R. 167 

Act^ud and Cotistructive Notice. By 

Section 114 of the Real Property Act, 1861, 
the depositee of a certificate of title is de- 
prived, in some measure, of the safety afforded 
to a depositee of title deeds, from the doctrine 
of actual and constructive notice. Richards 
V. Jones - - - - 1 L* B- 167 

Memorandum of Transfer — Deed — 

Estoppel — Vendor^s Lien. A memorandum of 
transfer under the Real Property Act, 1861, in 
the form D given in schedule, is not by virtue 
of Section 35 of the Act the deed of the party 
signing the same for all intents and purposes, 
but merely for the purposes of the Act, and 
does not, therefore, operate aa an estoppel so 
as to prevent the vendor from showing non- 
navment of ourchaie-money . Kelly v. Fullkb 
^ ' 1 L. R. 115 

Lien. A vendor of land under the Real 

Property Act has a lien for unpaid purchase- 
money atrainst the purchaser, althouffh the 
transfer has been registered. Kelly t?. Fullbb 

1 L. R. 115 

Agreement for tJie Sale of Land— Ex- 

ecutary Contrvxt An instrument purporting 
to transfer or affect land under the Real Pro- 
perty Act, 1861, but not in the form prescribed 
by such Act, and incapable of registration 
under it, conveys no estate or interest in tha 
land at law or in equity, and cannot be 
specifically enforced. It may confer 1 
right to damages for its non-performance. 
On the death of a registered proprietor (rf 
land under the Real Property Act, 1861, the 
Lands Title Commissioners have the sole and 
final decision as to the persons to whom 
the land is transmitted. ^1.,^ the regis- 
tered proprietor of the fee-simple of s 
section of land, entered into an agree- 
ment for the sale of a portion of the same 
to JB., upon certain terms as to payment 
specified in the said aorreement. These terms 
were duly complied with, but in the meantime 
A. had died, devising all his real and personal 
estate in trust for his wife and children. Held, 
that the agreement not being in the form pre- 
scribed by the Act, and, therefore, incapable 
of registration, conferred no estate on the 
purchaser, and that specific performance could 
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Beal Property Act»— continued. 
not be enf oroed, and that no executory contract 
for the aale of land under the above Act is 
Talid. Lanos v. Rudwoldt and Othbrs 

TLB! 

— - — Mortgagor — Tenant or Ocmpier — 
Distress, A mortgagor in possession is not a 
tenant or occupier within the meaning of 
Clause 57 of the Real Property Act of 1861. 
Habt I?. Stratton - - 7 L. B. 84 

Intestates Beal Estate Act, 1867— Tran*- 

fnission— Certificate of TiUe — Administrator, 
A certificate of title issued under Clause 79 of 
the Real Property Act, 1861, is not invalidated 
by reason that the particulars of transmission 
through which the applicant claims are not 
entered on the register, but it is sufficient if 
euch certificate purports to he issued pursuant 
to^ the direction of the Lands Titles Oom- 
miseioners, the decision of such Commissioners 
to be final and without appeal. An adminis- 
trator entitled to real estate ef an intestate 
by virtue of the Inheritance Act of 1867, is not 
a person authorised by Clause 79 of the Real 
Property Act of 1861, to apply to be registered 
as proprietor of the lands of an intestate, and 
the^ Real Property Commissioners have no 
jurisdiction to register transmission to him ; 
but he is entitled to maintain ejectment by 
virtue of his letters of administration irre- 
spective of the Real Property Act, and his 
title to possession dates back to the death of 
the intestate the moment such letters are 
granted. The knds, therefore, of an intestate, 
of which at the time of his death he is registered 
as proprietor, are by virtue of the Inheritance 
Act of 1867, removed from the provisions of 
the Real Property Act of 1861. The provisions 
of the Intestates Estate Act, 1867. making the 
production of letters of administration con- 
clusive evidence that the deceased died 
intestate do not dispense with the proof of the 
death, but the production of such letters only 
establishes conclusively the intestacy when the 
intestate is in fact proved to be dead. Pannan 
v.Paiiwan - - - . 7L. B.54 

WiU — Reminciation of Trustees, The 

effect of the renunciation by trustees under a 
will on lands under the provisions of the Real 
Property Act, 1861 of which the testator died 
seised of, is to produce an intestacy as resrards 
such lands which are therefore removed from 
the provisions of the above Act and pass to 
the administrator by virtue of the Inheritance 
Act of 1867. The jurisdiction of deciding to 
whom^ the property is transmitted, vests, in the 
first instance, however, in the lands Titles 
Commissioners. Adgock v. Poole 

7 L. B. 149 

— ^Easements — Caveating (hpa4dty. In 
accordance with the Registration Act of 
1841, priority or registration to create 



Beal Property Act&~-co7Uinued. 
priority of title must be by memorial as 
provided by such Act* and a registration 
under the Real Property Act is not such a 
registration as to give priority over a prior 
unregistered instrument. There may be nghia 
of way and other easements existent in respect 
to land under the Real Proper^ Act of 1861, 
though such rights of way ana easements do 
not appear on the register or certificate of title, 
The owner of an easement has no caveating 
power, and semble easementsare not in any way 
subject to the operation of the Real Property 
Act. A. and B,^ the mortgagors, and cC, the 
mortgagee, of a section of land by indenture 
duly executed, but not fully attested granted a 
right of way over the same to B, Subse- 
quently C. re-conveyed to A, and B. without 
mention of the right of way, and A, and B, 
applied to have the land brought under the 
provisions of tbe Real Property Act of 1861, 
and a clean certificate of title in their names 
was accordingly issued. The land was after- 
wards mortgaged by A, and B,, and sold by the 
mortgagee to the defendant, but neither in the 
application nor in the certificate of title issued 
pursuant thereto, nor in any of the subsequent 
dealings, was any mention made of the right 
of way. On action fer obstructing the way. 
Held, that there had been no re^tration 
within the meaning of the Registration Act of 
1841, such as to destroy the right of way 
vested in the plaintiffs. That the certificate 
of title was evidence only that the person 
named therein as proprietor held the land sub- 
ject to such encumbrances, liens, and interests 
as were notified thereon, but that easements 
did not come within any of these definitions, 
and consequently there might be a right-of-way 
not so notified. Lean v, Maurice 

8L.B.119 

Memorial — Descriptionof Witness — Certi* 

ficate of Begisirar- Oeneral, Under the Regis- 
tration Act No. 8 of 1841, the memorial of every 
deed is required to contain certain particulars, 
amongst others the description, &c., of the 
attesting witness ; but where the certificate of 
the Registrar-General as to the correctness of 
any memorial has been obtained, such certificate 
is conclusive evidence ef the validity of the 
registration, and will not be i^ected by the 
circumstance that such memorial did not in 
fact contain the description of the attesting 
witness. A plea deriving the correctness <n 
a memorial of registration of a deed under the 
Registration Act 8 of 1841, must allege that 
the Registrar-General had given no certificate 
of the correctness of such memorial. Aubrey 
AND Another v, Scott and Another 

7 L. B. 76 

heheaHng — Costs, Where on a rehear^ 

ing the original decree is reversed, the party 

M 
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Real Property Acts— continued, 
ultimately unaaccesBful most pay all the costs 
of the original aa well as the reheario^. 
England v. Haynes and another • 4 L R. 58 

Restraint of Trade— See Oontracjt. 

Revivor — Administration, A bill for ad- 
ministration was filed by J"., H,, 0. ard A., 
deyieees against F, ezecator. and the usual 
decree made. Subsequently K died, and £, 
his executor, was ordered to be defendant in 
his stead, and it was also ordered that G., 
who was by the will to be in the same position 
as the other plaintiff on becoming a widoir, 
should (the contingency having happened) be 
also joined as plaintiff. For many years after 
this nothing was done. £, again Intermarriedi 
and subsequently a bill of reyivor and supple- 
ment was filed by the plaintiffs as trustees 
under a settlement made on the second mar- 
riage of ^. against G., and all the plaintiffs 
in the original suit seeking to charge G, in his 
character of executor, and otherwise with 
wasce and misapplication of assets. The 
original suit had not been reviTod ; the bill did 
not praj for such reviyor, nor did any reason 
appear in the bill why the plaintiffs in the sup- 
plemental bill should haye separated themselves 
from the plaintiffs in the original suit. Hdd, 
(firstly), that the original suit must be revived, 
and the plaintiffs made parties before they could 
avail themselves of it. Secondly, that the bill 
should have shown special equitable grounds 
for the plaintiffs separating themselves from the 
plaintiffs in the original salt. Gullen and 
Holland v. Chambers and Others 

5 L. R. 19 

Riparian Owner — See Pollution of 

&rREAM. 

Roads Act — Boads Amendment Act, 1863 — 
Railway Clauses Consolidation Act, 1867 — 
AdeUfde and OUndg Railvxiy Act, lS71"'New 
Boad Order — Certiorari. Certiorari will lie to 
bring up an order made by the Commissioners 
of Roads, under Section 11 of the Roads 
Amendment Act, 1863, even before such order 
has been confirmed by the Governor. Sections 
6 to 17 inclusive of the Roads Amendment Act, 
No. 11 of 1863, with which is incorporated, 
save in so far as the same is thereby repealed, 
the Roads Act, No. 17 of 1852, empower the 
Commissioners of Roads to take lands for the 
purposes of roads, which roads become vested 
in uiem. and to which they are entitled to 
obtain a certificate of title under the provisions 
of the Real Property Act, 1861, and which 
roads they are bound, by Section 63 of Act 17 
of 1852, to fence on both sides, and are em* 

Lowered by Section 5 of the Roads Act of 
863 to close. The Railway Ckuses Con- 
solidation Act requires railway companies to 
make bridges over the Roads which their lines 



Roads Axit—eoniinued. 

intersect, and to make fences on both ndes of 
their lines. By an Act of 1871, the Adelaide, 
Glenelg, and Suburban Railway Compsoy, 
Limited, were authorised to take land for the 
purposes of a railway, and to cross on the level 
the roads which their line would intersect. 
Held, that the powers vested in the Com- 
missioners of Roads bjr tne above- mentioned 
Roads Act being inconsiBtent with the ezerciae 
by the Adelaide, Glenelg, and Suburban Kail- 
way Company, Limited, of the privileges cod- 
ferred on them by their Act were repealed by 
such last -mentioned Act, so far as regards the 
lands taken by the company pursuant to that 
Act Thb Adelaide, Glenelg, and Subur- 
ban Railway Company, Limited, tJ. Unlet 
Corporation - - - 10 L. B. 17 

Rules of Court — Setting Aside — Concealment 
— Material Fact — Discharge. Rules of the 
Supreme Court will lapse unless prosecuted or 
enlarged during the term in which they are 
granted. A rule nisi will not be granted to 
set aside an order of a judge which has already 
been acted upon, and the concealment at the 
time of obtaining the rule of a material fact 
will be in itself a sufficient ground for its dii- 
charge. Palmer v. Emerson and Others 

6L.R. 12 

Rule — Amendment— Sffidavit On applica- 
tion to set aside a writ issued by A. against B. 
as nominal defendant, the rule nisi and 
affidavits were entitled A. against B. eimply, 
the special character in which B. was sued not 
being mentioned. On cause shown, the Court 
allowed the rule to be amended and the 
affidavits to be resworn after such amendment. 
North Australian Company v, Blackmorb 

5 L R 147 



Ssle— Merchantable Quantity— Acceptance— 
Beasonable Time. Plaintifts sold defendants a 
quarter- tieree of Black Swan tobacco, which 
after delivery to the defendants was placed by 
them in a damp cellar. About eight days after 
delivery, the defendants having sold a small 
portion of the tobacco, found the remainder to 
be mouldy^ but gave no notice to the plaintifb 
until five or six weeks after delivery, when 
they claimed to reject the tobacco and refused 
to pay the purchase-money. On action to 
recover puichase-money, Held, that the de- 
fendanU had, under the above circumstances, 
lost by their delay and conduct any right they 
might have had to reject the goods. Rosni 
AND A mother v. The North Adelaidb Co- 
operative Society - - 12 L. R- 136 

Sale of hBJld— Contract— Offer—Acceptam 
—New Tfrm. Defendant wrote to plaintiff • 
agent, referring to the purchase of certain land, 
" As stated to our mutual friend, I will take 
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^ and 6 or 6 and 7 at £45 each." PlaintiOrs 
agent replied, <'I h%ye booked allotmentt 6 
and 7, Port Vincent, to jou, at £45 each, equal 
to £90. Kindly forward cheque for £18 
deposit, being at the rate of 20 per cent, in 
terms of condition of sale." Later on plaintiffs 
agent wrote Mgain to defendant applying for 
amount of deposit, and asking what credit (if 
any) he required for the balance of the 
purchase-money. The defendant replied to 
th» above letters, ** I return your account here- 
with. I am aware that some time ago I offered 
you a price for this land, but as it was not 
accepted at the time I am not inclined to 
purchase now.'' Hdd, that the acceptance 
imported terms not included in the offer, and 
that there was no binding contract between 
the parties. Cullbn v.Biokebs - 12 L. B. 5 

Scotcli J.P. — See Supbsmb CouaT Act. 

Sedliction — Lose of Services — Damages. In 
an action by a father for loss of seryices of his 
daughter through seduction he must, to entitle 
him t<) any damages, prove shat the relation of 
master and servant existed between himself 
and his daughter at the time of the comndtting 
of the wrongful act, though, that relationship 
being proved, he ia entitled to damages beyond 
those arising from <she loss of her services. 
Bawhey v. O'Brien - 11 L. B. 126 

8eQ,nMtration — Foreign Esta*et — Creditor — 
Payment after Sequestration — Counsel, A 
Statute of the colony of Victoria provides that 
where the person against whom an order of 
sequestration shall be made shall pay any 
money to the person who obtained it of greater 
amount than he would have been entitled lo 
had he proceeded with the sequestration, and 
the sequestration is prosecuted by other credi- 
tors, then the person receiviig such money shall 
repay it to such persons the Supreme Court of 
Victoria should appoint for the benefit of the 
creditors of the said insolvent. The declara- 
tion alleged that the defendant obtained an 
order of sequestration against J., in Victoria, 
whereupon J. paid £200, and the defendants 
did not further prosecute the sequestration; 
tliat subaequentiy it was prosecuted by other 
creditors of J., and, under the statute above 
mentioned, the Supreme Ck)urt of Victoria 
Appointed the plaiatiff to be the person to 
wkom the defendant should repay the said 
money. On demurrer^ Heldt that the order 
gave no right to sue, the duty being, both 
before and after the order, a du^ to the Court 
and not te the plaintiff. On demurrer, one 
counsel only can be heard on each side. 
JocoMB V. Macoeoroe - 4 L. B 99 

Senrice of Articles of Olerkship. Leave 
granted to an articled clerk who had served 
twelve months with his principal's town agent 



Service of Articles of OlerksMp— continued 

to serve the additional and last four months 
of his artieles with such town agent without 
an assignment. In re F. Davison 

7L. K.30 

Sewers Act— Nuiscmce, The Sewers Act, 
No. 186 of 1878, prohibits the making of cess- 
pits on any premises after connection with the 
sewers. On an indictment against the defen« 
danis for committing a nuisance by allowing 
refuse other than domestic sewage to flow 
through the drains, it is relevant to enquire if 
the nuisance was occasioned by the def end^its 
only, or through the default of the Commis- 
sioner of PubUc Works in not properly flush- 
ing the drains. Rboina v. Byrford, B. R., 
January 5, 1884. 

Service on JraieB— Consul — Exemption, A 
Consul of a foreign power resident in this pro- 
vince cannot by virtue of his status claim 
exemption from service en juries under the 
existing Jury Act. In re Stanley 

8 L. B. 53 

Ship — Fraudulent Sale-Eepiirs ordered by 
Master — LiabUihf of Owners of Ship — Mari- 
tiwA Lien, A,, the duly-^appointed master of 
a foreign ship, fraudulendy, and without the 
oonseat, knowledge or authority of the owner, 
sold the vessel to certain persons in New Zea- 
land, who appointed B. as master. B. pro^ 
ceeded from New Zealand to Port Adelaide, 
and on the voyage the vessel was stranded and 
certain repairs were rendessd neoessMy, and 
were effected under B 's authority. The ship- 
wright subsequently took proceedings in the 
Vice- Admiralty Court for the recovery of such 
repairs against the vessel. The true owner, 
who had in no way recognised the sale made 
by A., defended. Heldy that the repairs not 
having been ordered by a master appointed by, 
er acting on behalf of, the true owner, the 
vessel was not liable. That, though there is a 
maritime lien for repairs enforceable in our 
Vice- Admiralty Court, that lien only arises in 
cases where the owner of the vessel would be 
liable in an action at Common Law. Re The 
CouBiEE - - - - 13 L. R. 124 

Slander — QaesHons S'/ggested by Reports 
— Special Damage. The loss of the services 
of his sons; who had previously worked with- 
out wages for the plamtiff, but who ceased to 
do so in consequence of slanderous statements 
by the defendant. Held, to form sufUdent 
foundation for special damages, and it is im- 
material that the loss of service arose throuffh 
ouestions asked bv the sons themselves of the 
defendant, if such questions were put in conse- 
quence of a report originating with or repeated 
by the defendant Byrne v. Potter 

7 L. E. 62 
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re ufled by 
plaintiff to A., who afterwards saw the de- 
fendant, who, in conversation between himself 
and A. admitted in substance using the words 
complained of. On action brought for the 
original utterance, Held, that the defendant 
having made certain statements relating to 
the pkiintiff which came to the ears of A. 
through the medium of the plaintiff himself, 
an action for damages was not m a i ntainable. 
Harbison v. Robinson, B. R., April 23, 1856. 

Slaughtering Act, 1840 — Order in Council 
The objections to an order in council (under 
the Slaughtering Act 1840) were that it did not 
conform with the Act in fixing a period during 
which slaughtering might be carried on ; in 
confining the prohibitory provisions to animals 
slaughtered for purposes of sale, barter, ship- 
ping, or exportation, but, in effect, prohibiting 
slaughtering of every kind ; or in oeing pub- 
lished in the GazettOy all that was published 
being a recital of the Order. P. was convicted 
for an offence under the Orders, and the 
objection to the conviction was that, instead 
of stating the express purpose for which the 
animal had been killed, it stated generally 
that it was killed for purposes of sale, barter, 
shinpin^ or exportation. Held, that the 
Order in Council exceeded the object for 
which it was intended, as, in effect, it pro- 
hibited slaughtering in toto. In re Powell. 
Daly's Magistrates' Guide (appendix). 

Specific Performance— OoZ^iifiar Month— 
Lunar Month. In a lease registered under 
the Heal Property Act, the term was for one 
year at a weekly rental payable every four 
weeks, with a right of purchase within the 
first six months of the term. The lessee gave 
notice to the lessor of his intention to pur- 
chase, which notice was given within the first 
six calendar months, but after the first six lunar 
months had elapsed. On action for specific per- 
formance, Heid, that the words within the 
first six months of the term meant '* Within 
the first six 'lunar' months." Wallace v. 
ScuMiuT, B. B., June 12, 1883. 

Parol Agreement — Pari Performance — 

Statute of J^auds — Signature by Agent — 
Initials. The plaintiff verbally agreed with 
C, who purported to act as defendant's agent 
for the purchase of certain land.po6seBsion to be 

given on the 1st November, 1877. On the 1st 
eptember, 1877, the plaintiff, with defen- 
dant's permission, planted some seed on the 
land, the plaintiff admittins: that at the time 
it was contemplated that the contract should 
be reduced into writing. On the drd Septem- 
Ibex C wrote an agreement for sale in the 
words following :— '* I have this day sold to 
Mr. Frederick Hamblin, who hat this day 



Specific Perfonnance~coit/»itt««i. 

bought from me 5^ acres of land, part of Sec- 
tion 162b, as bounded in the place in the margin 
of certificate of title Register Book, Volume 
vii., folio 38, for the sum of £750, to be paid 
as follows :— £50 cash deposit, £200 on the 1st 
October next, and the balance of £500 to be 
secured by a mortgage of the property at 7 
per cent, per annum from the let day of 
November next. Interest to be paid quarterly, 
and property to be insured in name of mort- 
gagee. The said Frederick Hamblin to be 
entitled to possession ob the 1st day if 
November next. As witness the hands of tke 
parties hereto, this drd day of September, 
1877. Frrdsrick Hamblin.** This agre^ 
ment was notsi^ed by the defendant or by C, 
who, however, initialed certain alterationa in 
it. This document and the following letten 
were relied on as constituting a writini; suffi- 
cient to satisfy the Statute of Frauds:^ 
** King William Street, Adelaide, 2Ut August, 
1877. Mr. Marjoram. Dear sir,— Will you 
take £700 for your property P If so I think I 
can sell it You must let me know this after- 
noon. You had better come up and see me at 
once. Yours truly, Richd. B. Oox.** " King 
William Street, Adelaide. 3rd September, 
1877. Mr. Marjoram. Dear sir, — Mr. Ham- 
blin has signed the agreement, and will pay 
£100 in a month, the balance bv mortgage at 
7 per cent. When in town please sign the 
transfer. Hamblin will have to insure the 
house as soon as he takes poese«6ion. Mr. 
Hamblin wants you to get the lucerne eown, 
and he will pay for it." ''Mr. Marjoram. 
Dear sir, — Mr. Hamblin says be will pay 
£200 on the 1st of next month, and eign s 
mortgage for £500 at 7 per cent. I think this 
will .suit you very well, and you oau't be 
better secured. 1 shall be down to see yon on 
Sunday if all is well. Hoping you are all 
well. 1 remain, yours obediently, Bichd.R 
Cox. September 6th, 1877. Don't forget tn* 
lucerne." "King William Street, Adelaide^ 
September 4th, 1877. Mrs. Hamblin, Kinffstn 
Terrace, Lower North Adelaide. Dear 
MdUmi, — Mr. Marjoram called on me this 
morning, and states that he must bo paid 
another £100, making together £200. You 
had better see Mr. Hewer at once, and arrao^ 
the matter with him, otherwise you will loie 
the property. Yours truly, Richd. B Cox." 
^ September 6tb, 1877. Received from Mr. 
T. Hamblin the sum of £50, on purchase of 
Mrs. Marjoram's property at the Reed Beds, 
Richd. B. Cox." Held, that the sowing 
of the seed being at a time when a 
written agreement was intended to be 
entered into, and not being pursnant to 
any terms of contract, was not a part of p•^ 
f ormance. That there was no contract suffi- 
cient to satisfy the Statute of Frauds. Ham- 
blin V. Marjoram - - 12 L. £. 62 
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Storage Receipt— On2er and Disposition — 
Iklivery—Insolvencif, The delivery of a 
storage receipt standing in the name of the 

Serson delivering and tranaferring such receipt 
oes not operate as a delivery of possession, so 
as to take the goods out of the order and dis- 
position of the person in whose name they 
stand unless proof be given of a general cus- 
tona on the part of purchasers of such goods to 
allow the saoie still to remain in such water- 
house in the name of the vendor after com- 
ploticm of sale. The plaintiff sold to A . certain 
goods, receiving in payment three bills of ex- 
change, payable at different dates. The goods 
were delivered to a warehouseman on A.*8 
account, and a storage receipt forwarded to 
him. Before the first bill became due the 
plaintiffs renewed same at A.*8 request, he 
eodorsiag to them the storage receipt as 
security, and the second bill was also renewed 
iwfore maturity, and the sUnra^e receipt held as 
security for that bill also. Before the third 
bill became due the plaintiffa agreed at A.'b 
request to take back the goods and retire the 
bills which had been endorsed by them to 
their bankers, and the plaintiffiB accordingly 
instructed their bankers to pass the amount of 
thebiDs to their debit without presentment, 
but the bills themselves were not returned to 
A, On actieu'by the plaintiffs against the 
trustees of ^'« estate under a deed made 
under Division VI. of the Insolvency Act, 1860, 
for the value of the goods, H U, that the 
delivery of the storage receipt was not a de- 
^▼f^o'thegoods, butthat the retirement of the 
inilby the pkintiffs was such a payment as to 
satisfy the Statute of Frauds. Thatthegoods 
we» m the order and disposition of A . That 
the retirement of the bills by the plaintiffs was 
a retirement on their own account, and neces- 
sary to enaUe them to carry out their agree- 
ment with il., but that ^. was not released 
from his liabilities on the bills, and that such 
retirement did not amount to payment withm 
the meaning of the Statute. Murray and 
Others v, Ac&aman and Qrasjis 

9L.B.d9 

a*atute of TT2kVAB — Several Doeiimentu— 
Parol Evidence. On July 6th, 1878, K, 
defendants agent, wrote to the plaintiff, as 
follows :— <• My client, Mr. Habich. has pur- 
chased the fee of the Oaltowie Hotel, and now 
fiBds that the work will be too much for his 
wife. He is therefore inclined to let the house 
lor a long time, and wiehes me to let it. Of 
course Mr. Banks, of Kooringa, is anxious to 
get it, but I thought I would give you a chance 
aa welL If you think of it let me bear of 
you by ten o'clock to-morrow morning.'* The 
plaintiff thereupon called on K., who handed 
him the following memorandum, which was 
undated, and not addressed to any person : — 
"Mr. fiabich intends to let the Odtowie Hotel, 
known as Eehder's, at a rent of £9 per week 
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Statute of Trmda—coniinued. 
for a term of seven or fourteen years, stockf 
&c., at valuation at which he now takes, under 
offer until Monday^ F. Frichauff." On the 
Monday referred to, the pkintiff met K. and in- 
formed him that he agreed to the terms, but K. 
then expressed his unwillingness ^* do anything 
without defendant,'' whom he expected to see 
shortly. Afterwards K, wrote plaintiff a 
memorandum, in which he informed him that 
the defendant had let the house to Mr. Banks, 
and stated — '* Habich now declines to ratify 
my understanding with you." Plaintiff then 
wrote to K., as follows :— " Agreably with my 
promise this morning I accept the terms con- 
tained in your letter of the 5th July inst, 
wherein you offer me the Oaltowie Hotel for 
a term of seven years, with the right of 
renewal for a further period of seven years," 
Held, that the above memorsnda could not be 
connectedly a parol evidence so as to estoblish 
a contract sufficient to satisfy the Statute of 
Frauds. Simms v. Habich - 13 L. £. 89 

Statute of lAmitaXionB—AchKndedgnunt 
in Writing — Promise to Pay, In reply to an 
application by the solicitors of H.^ for payment 
of certain promissory notes which had become 
due more than aix years before action, tiie 
defendant wrote as follows : — ** In reply to 
yours of the 6th inst., I beg to state that at 
present I am not in a position to make any 
arrangement for settling cktim. My salary is 
only £140 a year, and I find it barely sufficient 
to keep myseH and family on. Perhaps at 
some future time I may have an opportunity 
of arranging, bu»: at present I certainly cannot. 
If you insist on taking further proceedings the 
onl^ alternative I shall have left wiUbe to 
resign my situation and dedare insolvent." 
Held, that this was not an acknowledgment 
from which a promise to pay could be inferred, 
so as to take the case out of the operation of 
the Statute of Limitetions. Hodgkiss v. Rivaz 

K) L. B. 79 

Ejectment— Bight of Entry, The de- 
fendant was in possession of land since 
1853, the plaintiff having bought the land in 
1837, but never occupied it. It was contended 
that the defendant's right was from 1837. Held, 
that it was for the~ defendant to idiow his 
possession for twenty years, and not for plain- 
tiff to prove the defendant had no title. 
Nixow V. Rbyaolds - 3 L. E. 142 

Supreme Court— ^cire Facias. The Supreme 
Court has power by rule to make proceedings 
by way of scire facias applicable to the repeal 
of Crown Lands Leases. Reoina v. Hughes 

1 L. R. 143 

Writs (Original). Absetice of General • 

Mules relatijig to. The Court quashed writs 
of venire faciis ad respondendum amd distringas 
as it would be practically impossible to cany 
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Supreme Court — continued. 

out proceediDgs which had thus been com- 
menced, in the absence of (general rules for 
regulating such proceedings, to be made under 
Act 31 of 1855-6. Beodta v. Baker 

1 L. B. 2 (Note) 

-. Rules — Pleading. Under the rules made 

pursuant to the Supreme Oourt Act, 1876, a 
plea that the defendant does not admit any of 
the allegations in the claim is bad, and on such 
a plea the plaintiff is entitled to judgment. 
The Scandia Company of Oopenhagkn v. 
The Glenelg and South Ooast Tramway 
Company - - - 14 L. B. 180 

Supreme Oourt Act — Affidavits — Scottish 
Jiistice of the Peace. A Justice of the Peace in 
Scotland is a '' person lawfully authorised to 
administer oaths'* within the meaning of Sec- 
tion 17 of the Supreme Court Act, 1867, and 
affidayits sworn in Scotland before such Justice 
of the Peace are receivable in evidence. 
Sharp v. Sharp and Harper - 11 L B. 48 



Survey Pegs — Bouiidary — I^aiid Grant. 
Aland grant conyeyed to A. section "num- 
bered 1002 in the proyincial sunrey 
marked with the letter B.*" The defen- 
dant erected a fence on the boundary of the 
section according to the petrs of the Goyem- 
ment surveyor, f^om which survey B. should 
have been prepared; but survey B., it was 
alleged, incorrectly showed the line made by 
the pegs as being on section '* 1001,^ instead of 
the boundary between sections 1002 and 1001. 
On trespass brought by the owner of section 
1001 against A. by reason of the erection of 
the fence : Heldt that the grant being of the 
section as shown in survey B., the plan must 
govern, whether correct or not. Proof of 
admissions by the plaintiff*s title to land are 
DO evidence to go to the jury in support of the 

Slea of libenim tenementum. Davenport t? 
luooB 4LB50 



Practice — Costs — Sjpecially Endorsed 

Writ — Discretion of Judge. This was a sum- 
mons by the defendant calling upon the 
plaintiff to show cause why a sum of 
£602 lis. for getting up case for trial, includ- 
ing subpoenas to witnesses, &c., should not be 
dirallowed and the costs taxed, or such sum 
be allowed as the judge should think fit. Ueld^ 
that as the action had been settled between 
the parties and the defendant agreeing to pay 
£24,102 and costs, and that although Schedule 
F of the Act allows a per centage upon the 
amount recovered when the writ is specially 
endorsed, yet the judge can reduce that 
amount under Order 61, which says — " That 
in ail proceedings of the Oourt the costs shall 
be i n the discretion of the judge,** but that 
as the defendant agreed to a verdict and costs 
and judgment being entered up therefor, the 



Survey Pegs— conttwwerf. 
discretion under Order 61 was taken away. 
Summons dismissed. Giles v. Wooldridge, 
R. B., June 12, 1883. 



Telegraph A,c\r— Production of TeUqrarM— 
Divulging — Committal. The officer having 
the custody of any telegram is bound and 
compellable to produce the same before the 
Court of Insolvency, if subpoenaed se to do, 
notwithstanding Section 6 of the Telegraph 
Act of 1867, without the consent of the Sjomter 
or receiver. Such production is not a " divnlg- 
ing ** within the meaning of the above section. 
The Oourt has power to commit such officer to 
gaol in the event of his refusal to produce anj 
telegram when so requested by the Oourt. 1% 
re O'Brien - - - - 13L.B.79 

Tenancy from Year to Year — Wetid^ 
Tenancy. To make a tenant holding over and 
paying rent a tenant from year to year the 
original letting must have been for a year or 
an aliquot part of a year, or at a yearly rent. 
Therefore a letting for a period of eighteen 
months at a weekly rental, tenant to pay rates 
and taxes, is not a letting from year to year ; 
and where a tenant holds over beyond such 
period, and continues to pay rent as before, he 
IS merelv a weekly tenant, even though under 
the original agreement he was to pay rates and 
taxes assessed half-yearlv. Solomon v. Bbat 

7 L. R. 128 

Testamentary Oauaes Act — IntesiaU's 
Estate — Administration — Agent — N&d of 
Kin. Under the Testamentary Oausee Act, 
1867, admioistration of an intestate's estate 
will be granted to the general agent of the 
next of kin in preference to the Curator ol 
Intestate Estates. i2e Trevor - 6L.B.47 

Bvles 34 and 49 — Guardian — BeauneMr 

turn— Administration. Rule 49 of the Testa- 
mentary Oauses Act, 1867, which forbids s 
person who has renounced prebate of a will 
from becoming administrator, does not land 
the Court, but is intended only for the guid- 
ance of the Registrar, and administration will 
be granted to a guardian appointed under Rule 
34 of the above Act, notwithstanding that 
such guardian shall have previously renounced 
probate. jRe Saxon - - 6Ii.B.52 

Petition — Order — Biirrender, Where 

under the Testamentary Oauses Act, 1667, a 
contract has been entered into by the Curator 
in respect of property coming officially into 
his hands, the Court will not intervene to re- 
lieve the person with whom such contract shall 
have been made Uierefrom if no good could 
result to the beneficiaries from the granting of 
such relief, it being the duty of the Court to 
protect the interests of the beneficiaries. Bt 
Whittaker - - - -6L. B.lw 
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Testamentary Oanses Act— con^tittfei. 

Rules 10 and 65, Supreme (hurt Act, 

1878 — Probate Action — Caveat — Warning-- 
Practice, Under the TestameBtury Causee 
Act, 1867, and Rale 10 thereunder, where an 
appearance haa been entered to a warning to 
remove a cayeat, contentione buaineefl has com- 
menced, and an action may be instituted to 
remoye the caveat in accordance with the 
Sapreme Oourt Act, 1878, and the rules there- 
under. Where in such action no appearance 
lias been entered, the plaintiff is entitled to 
such judgment as the Uoort may think fit on 
a consideration of the claim. Oasoabd v. 
Bbooks * - - 14 L. B. 62 

Thistles— -4c^ for Eradication of— Notice. 
I9otice to eradicate to one tenant in common, 
whether jointly rated or not, is sufficient notice. 
District Council op Talunga v Prankaed 

5 L. R. 137 

Information. One information only can 

be laid against the same person though in 
respect of several actions. Bbsl£t v, 
HcKiNNON - - - 6L.R.19 

Time — Computation of. Where an order is 
made calling upon a party to do a certain act 
within a certain time, time will be computed 
from the service and not date of order. 
Harvey v English, Scottish, and Austra- 
lian Ohartbred Bank, Adelaide - 3 L. B. 84 

Trade (Restraint of)— See Contbact. 

Treason and Felony Forfeiture Abolition 
Act — Crown Lands Consolidation Act, 1877 — 
Credit Selections — Transfer — Consent of Com' 
missioiier — Fersonai Hardship^ C'*^ator, On 
an order being made by the Executive Council 
pursuant to the Act for the Abolition of For- 
feitures for Treason and Felony, the interest of 
a credit selector who has been conyicted of 
felony becomes Tested in the Curator of In- 
testate Estates, and the Commissioner of Crown 
Lands is justified, under the 34th Section of 
the Crown Lands Consolidation Act, 1877, in 
consenting to a transfer by the curator, on the 
irround that '* continued occupation would in- 
flict a personal hardship upon, or be the occasion 
of» great loss to the holder." In re Wilton 

14 L. R. 27 

Trespass— P^n — Town or ViVage — Locus in 
quo— Evidence. On trial of an action for tres- 
pass, a plan, signed by the plaintiff and de- 
posited in the Registry Office, was relied on by 
the defendant as showing that the land in 
question formed part of a village or township. 
The plan, which purported to be the plan of a 
Tillage, showed a section in part sub-diWded 
into allotments, with measurements, and in part 
nndinded and unmeasured, and the locus in 
quo was in the latter part. The plaintifif denied 
that the measured part was in the village; 
proved that he had sold portions of it before 



Trespass — continued, 

he laid out the village, and alleged that the- 
unmeasured part was shown in the plan merely 
to define the abuttals. Hdd, that the plan 
WM no evidence of the locus in quo being in 
the viUage. Gwynnb v, Stokes - 6 L. B. 7 

D straint. The defendant by his agent 

distrained for £10 for rent on the goods of the 
plainUfl, his tenant. Goods far exceeding in 
value the rent due were distrained, and sub- 
sequently the Corporation of Adelaide dis- 
trained through the same bailiff and on the 
same goods fer a sum of £7 128. for rates. 
The goods were sold at a continuous sale, the 
defendant being at and taking part in such sale, 
and realised £39 Is. 4d. On an action for 
excessive distress against the defendant, the 
Local Court of Adelaide found a verdict for 
the plaintiff, the defendant contending that the 
wrongful act (if any) was the wrongful act of 
the Corporation, not of himself. On appeal, 
the decision of the court beloir was affirmed. 
EllNGSBOROUGH V, THOMSON - 2 L- B. 194 

Damage — Bailiff — Boiva fides — Reduc- 
tion. Where a baiUff bona fide and without 
violence seized and sold under a warrant the 
goods of the wrong person, and the jury, with- 
out proof of any special damage, awarded the 
plaintiff £100 over and above the value of the 
goods sold, the Court, Held, the verdict ex- 
cessive, and reduced the amount by one-half. 
Harvet v. Birbell - - 12 L. R. 58 

— — And where the def endant,an attorney , went 
before a Justice of the Peace and applied for a 
warrant to airest the plaintiff under the Local 
Courts Act 15 of 1861, Section 193 (the 
absconding debtors' clause). The affidavit used 
by him in support of the application, stated 
there was a debt of £5 and upward due from 
the plaintiff to the defendant, but incorporated 
the particulars of demand in the action, which 
showed tiie action was detinue, not debt. The 
Act authorises the granting of a warrant only 
in the case of a debt for £5 and upwards, but 
the magistrate thinking the application must 
be correct, as it was made by an attorney, 
granted a warrant under which the plaintiff 
was arrested. On trespass brought against the 
defendant for suing out an illegal warrant, 
Held, that the arrest, not beiog the necessary 
and (Urect result of the action of the defendant, 
but a judicial act of a magistrate in a matter 
over which he had jurisdiction, trespass would 
not lie, malicious prosecution being the proper 
form of action. Leake v. Suthebl/lnd 

2 L. B. 15a 

Trover — See Principal and Agent. 

Recovered Ooods. On action of trover 

for the alleged conversion of an anchor raised 
by the defendant after the wreck of the Dutch 
ship, the King William II, , at Guicben Bay, 
it was shown that previous to the wreck of the 
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"Trover — continued. 

King William II, Tarioos other ships had been 
wrecked, and amongst others the Sultana and 
the Phaeton, ships of about an equal toonage 
with the King William II, The defendant 
had purchased the anchors of the Sultana and 
the Phaeton, and at the time when the Kitig 
William it arrived at Guichen Bay, the 
Omeo, a small vessel chartered by the defendant, 
was in the act of sweeping, by an apparatus 
adapted for the purpose, for the anchor of the 
Sultana at a place in the bay where she was 
supposed to have been anchored. The William 
11, was wrecked at Guichen Bay, and on the 
trial it was proved that her berUi before she 
drove was at least a quarter of a mile from the 
spot where the Sultana lay. An anchor was 
raised by the defendant about a fortnight after 
the wreck of the William 11, At this time 
the plaintiff and the carpenter of the ship the 
William II, saw it at the bow of the Omeo, 
but at that time made no claim to it About 
the same time the defendant proved that he 
told the plaintiff that he had got up an anchor, 
but it was doubtful whether it was the 
SuHana^s. The plaintiff did not then claim the 
anchor, but asked whose it vras, and defendant's 
evidence was that he told the plaintffs ** that 
everybody said it was not the Sultanas, but 
the Queen of the 8ea*8,** About a fortnight 
after this conversation, the plaintiff told the 
defendant the anchor was his, and required him 
to put it on the jetty. To this the defendant 
answered that if it was his he should have 
claimed it before he had stowed it in the Omeo. 
The plaintiff offered to pay for the expense of 
landing the anchor on the jetty, but never 
offered to pa^ the expense of raising it. By 
this witness it appeared that the plaintiff had 
made a previous demand of the anchor of the 
defendant's brother, who had a joint share in 
the anchor of the Sultana. The evidence of 
another witness was that the plaintiff siud to 
him, '* Toa have got my anchor on board the 
Omeo, you must land it on the jetty." That in 
answer he said, ** Tou must prove it is yours, 
and if you prove that legallv we shall demand 
salvage.'' The only proof advanced by the 
plaintiff of the identity of the anchor raised 
with that of the King William II was the 
carpenter of the ship, who professed to recog- 
nise it by marks which he alleged he knew. 
But the evidence of a seaman of the King 
William II. was directly opnosed to this 
testimony. No evidence was advanced by the 
plaintiff to account for the proved distance of 
the spot where the King William II, was 
anchored and the place where the Omeo raised 
the anchor, and the case as to the identity of 
the anchor raised and that purchased by the 
plaintiff was of the most restricted nature. No 
proof of tender of salva^ was at any time 
tendered by the plaintiff. The iuir were 
directed by the Acting Judge to nnd for the 



Trover — continued. 

plaintiff under the plea of general issue if thej 
found the anchor was the anchor of the King 
William 11. , and for the defendant if they 
found the anchor vras the anchor of the Sultanoj 
and on this issue the jury found for the 
plaintiff. Under the second plea of not poe- 
sessed, they were diracted that the claim of 
absolute property in the anchor was, under the 
circumstances of the case, consistent with a 
claim for salvage expenses, &c. ; that the right 
to lien for the salvage was not waived ; and 
they were further directed, under the plea of 
not possessed, to find for the defendant, and oo 
this plea the jury found in accordance with the 
direction of the Acting Judge. On motion foe 
new trial, on the ground of misdirection, (1) 
that the defendant was not entitled to salvage. 
(2) that if entitled it had been waived, uid 
tender was unnecessary. Held, the first point 
was not raised on the trial, but even if it had 
been there was no doubt that at Common 
Law the defendant was entitled to be paid for 
the labor of raising an anchor, which, without 
that labor, was altc^ther valueless ; that where 
a claim of property is consistent with lien the 
claimant may stand on both, and that neither 
the lien nor the necessity for tender is waived; 
that it would be monstrous to suppose that 
where a defendant claims, in respect of hit 
rights as a vendor, and also in respect of a 
labor which had given value to the thing 
claimed, he must, under the circumstaBcee, 
prove he intended to waive either ; that such 
removal was the necessary exercise of the claim 
of property made, and did not amount to a 
conversion. Chambers v. Boitiko, B. R., 
March 16, 1858. 

Trustees — Contribution — Johxder of Parties, 
C, T. and others agreed in writing to subscribe 
the amounts set opposite their respective 
names to enable W, to establish and carry on 
a newspaper on cenditions that the whole 
amount subscribed should not exceed £900. 
The subscriptions to be received by jT., who 
should thereout pay the cost of plant, &c., and 
advance to W, such sums as he should 
think fit for working expenses, W. to execute 
a bill of sale over plant, &c., to T., and T to 
take possession and sell if any judgment 
recovered against W. The agreement was 
signed for sums amounting to £795 in all, but 
only £740 was received by T. The plant was 
bought and a bill of sale duly executed which 
stated £785 to have been advanced, and that 
£115 was still held by T, W. having suffered 
a judgment to be recovered against him at 
the request of T,, assigned him the plant, 
book debts, &c., in consideration of being 
released from liability for the money advanced, 
and on the same day a meetincr was called, at 
which only portion of the contributors was 
present, which was adjourned for a fortnight, 
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some arrangement being made for T, to carry 
on the p&gBr meanwhile. At the adjourned 
meeting T. claimed to be reimbursed £179 he 
had expended ia carrying on the paper mean- 
while, and the meeting not agreeing nroke up 
without coming to any arrangement. T, then 
Bold theplant and claimed toretainthe £170 and 
all expenses, Sec, On bill filed against T, and 
C on behalf of himself and other contributors 
claiming to treat him as the purchaser of the 
plant, &c , or for aa account; objection for 
defect of parties was made by T, for excess of 
plaintiffs if the defaulting subscribers were 
assumed to be plaintiffs ortor want of the defen- 
dants, if not : — Held, That C not claiming on 
behalf of the defaulting contributors to the 
loan was not by reason of such default to be 
deprived of his right to account in respect to 
his own contribution, and that in addition 7. 
haying advanced the money which should have 
been contributed, was entitled to stand in the 
place of the defaulting contributors. That the 
further advance of £179 could not be made 
under the trust nor without the leave of each 
contributor, and therefore must be taken to 
have been made by T. on his own private 
account. That the purchaser of theplant, &c., 
and the release made on account of the con- 
tributors might well have been expedient, and 
must therefore be taken to be accessory to the 
seizure authorised by the agreement. Chab- 

KOCK AND OtHEBS V, TUXFOB.0 - 5 L. B. 34 

Sale — Mortgage — Eecd Proper iy Act, 

1861. Where trustees under a will sell land 
which they have no power to sell, and on di»> 
covering their disability obtain a reconveyance, 
they cannot be charged with wilful default, 
although the land so improperly sold and obtain- 
ed back again has in the meantime been brought 
imder the Real Property Act. &t. Oboroe 
V. Btjrnst and Another - 5 L. B. 77 

Breach of Trust — Toriion Scde—Infauti 

— Becd Property Act, 18(>1. A testator de- 
-vised and bequeathed the whole of his real and 
personal estate to trustees upon trust, after 
payment of debts, &c., to pay over the annual 
income, rents and profits, to his wife, " to and 
for the maintenance of herself and the support 
and education of his children so long as she 
should remain his widow, during the re- 
mainder of her natural life." The testator 
died on the 14th October, 1863, leaving his 
widow and four infant children. After the 
death of the testator the trustees sold for £635 
and made application under the 79th section of 
the Rtal Property Act, 1861, to be registered 
as proprietors of certain land forming part of 
the estate, and the certificate was issued in the 
name of the purchaser, £335 of the purchase 
money beine paid in cash and the balance 
secured on mortgage ; subsequently and shortly 
before the suit instituted on behalf of tiie | 
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infant children the trustees repurchased the 
property for £200, and obtained a transfer to 
themselves of and executed a declaration that 
they held same subject to the trusts of the 
will. On bill filed on behalf of the infant 
children. Decreed : — That the children were 
entitled to elect either to take the land or the 
proceeds of sale, and that the latter being more 
to their advantage the trustees must pay over 
to them the amount of such proceeds. That 
the land before the sale having? been under a 
system which recognised and {protected the 
equitable interests of the infants had not by re- 
purchase tmder the Real Property Act, which 
Ignores equities, been reinstated to its former 
position. That the trustees must pf^ the 
infants* costs of the suit as between attorney 
and client. St. Gbobge v. Subnet and 
Another - - - - 10 L. B. 47 

Trustee — Petition, The Court has no 

power on petition to order the appointment of 
Trustees of Real Estate under a will by which 
no trusts were contemplated. A testator 
devised and bequeathed his real and personal 
estate to his wife for life, and after her death 
to his children and grandchildren in certain 
shares. Some of the children were absent 
from the province and some of the grand- 
diildren were infants. On petition, under the 
IVustee Act, to have two persons appointed 
trustees, and for a declaration of trust in their 
favor to selL Held^ that the Oouit had no 
power to make such order on petition, no 
trusts having been created or contemplated by 
the will - Tbustebs, 10 L. B. (index). 

A testator by his will appointed two 

persons as trustees, and empowered them, or 
the survivor of them, to administer the trust. 
One of the trustees disclaimed and refused to 
accept ihe trusteeship, and the other trustee 
continued to administer the trust. HM, that 
the trust was not properly constituted, and 
that a new trustee must be appointed. Buck- 
NALL V. Sotting - - 12 L B. 138 



Valuators — Dispute — Beferee — Damages. 
The functions of valuators are not determined 
by the appointment of an umpire in case of 
difference so as to render worthless an award 
subsequently signed by them. The plaintiff 
agreed to sell certain stock and furniture at 
the amount of a valuation to be made by two 
valuators, one to be appointed by the seller 
and one by the purchaser, with power to such 
valuators to choose an umpire. The plaintiff 
appointtd the defendant as his valuator, and 
the valuators being unable to agree an umpire 
was appointed, after which the defendant at 
first refused te do anything in the matter, but 
ultimately signed an award. The plaintiff 
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refoaed to sell at the amount of the award, 
aod damages for such refusal were recovered 
against him by the purchaser. Heldy that the 
defendants functions under the above circum- 
stances were not at an end after the appoint- 
ment of the referee, so as to exempt him from 
liability in respect of the award ngned by him. 
Logan v. Banbuby - - 11 L. £. 41 

Venue — A party is entitled to have an action 
tried in the district in which the cause of 
action arose, unless special circamstances of 
injustice or inconvenience are shown. GHEBaT 
V. CoLTON - - - - 2 L. B. 17 

(Hrcmt Ckmrt. As the Act of Parliament, 

Ne. 13, of 1858, creating and regulating 
Circuit Courts, mentions no time whatever on 
which the same shall be held, but merely 
provides for the holding of such Courts at 
the pleasure of the Governor, the Supreme 
Court will not direct a cause to be tried at 
such Circuit Court on the ground that the 
cause of action arose, and the witnesses reside 
near there, unless at the period of the motion, 
therefore a time certain has been fixed for the 
holding of such Circuit Court. Lsaks v. 

SUTHBBLAND - - - 2 L. R 72 

The cause of action in this case was the 

destruction of the plaintiff's property by fire, 
which originated through the alleffea careless- 
ness of the defendant. An application was 
made to have this, and ten other causes against 
the same defendant arising out of the same 
subject matter, tried at the Mount Gambier 
Circuit Court, on the ground that the cause of 
action arose and the witnesses resided there. 
For the defendant it was objected that he 
required a special jurv, that the Jury Act (No. 
1 of 1862) raquired thirty special jurors to be 
summoned, and that there were but twenty- 
seven special jurors on the Mount Gambier liat; 
that it would be unfair to the defendant to 
have the causes tried in the Mount Ghimbier 
District, because the inhabitants of that dis- 
trict were mosUy small farmers, the district 
itself was small, the plainti£fs were all farmers 
in the district, and the defendant a wealthy 
sheepformer, against whom the inhabitants 
were prejudiced. In reply an affidavit was 
made by the plaintiff's attorney to the efiect that 
he believed that there was no prejudice against 
the defendant as alleged. Held (Gwtnns, 
Justice, dis8entiente)f that the circumstances 
urged by the defendant were not sufficient 
to cause the Court to depart from the rule as 
to directing actions to be tried in the district 
in which the cause of action arose and the 
witnesses resided. McCaull v. Clabkb. 

2 L. B. 204 



Waste Lands Act — Jurisdiction — New 
Offence — Information, Where in any Act 



Waste Lands Act — continued, 
of Parliament a new offence is created, 
but no tribunid named, Justices have no juris- 
diction ; but all cases under such Act muBt be 
heard before a Court of Common Law. 
O'NiEiLL V. Bambbick - 6 L. B. 97 

Miscellaneous Leases Acty No. 31 of 1872 

—Sale— Lsase— Upset Price— Regtdations, By 
Section 1 of Act No. 31 of 1872 the Governor 
is empowered to demise for any term not ex- 
ceeding fourteen years, at such rent and upon 
such terms and conditions as may from time to 
time be prescribed by the regulations made in 
pursuance of the Act, Aboriginal and Govern- 
ment reserves. Government buildings not re- 
quired for Government purposes, and such 
portions of the waste lands of the Crown as 
may be required by persons willing to rent the 
same as wharf frontages, &c., or for purpoees 
of public convenience and accommodation, but 
not for pastoral or mineral purposes, and by 
Section 2 every such lease is to be offered for 
sale by auction to the highest bidder at auch 
upset price as shall be prescribed by notice to 
be givtsn in the South Australian Government 
Gaxette, not less than four consecutive weeks 
before the auctioui and by Section 3 power is 
given to the Governor in Council to make 
regulations for the grantinflr of leases under the 
Act. An advertisement of a sale to take place 
on the 20lh January, 1876, headed, " Sale of 
Leases under the Miscellaneous Leases Act, 
No. 31 of 1872, and regulations, dated 24th 
December, 1872, House of Accommodatbn," 
appeared in the Gi^vemment Gazette, and con- 
tained the following particulars :— No. of lot, 
176 ; area in acres, about 960; upset price per 
annum, £6; situation, at the Government 
Well, on the road from B. to i^., forming lease 
No. 11 ; term, fourteen years from Ist April, 
1876; the first year's rent to be paid at the fall 
of the hammer, together with a fee for the 
lease and ^1,800, the value of the improve- 
ments on the land ; the lessee to keep a houss 
of accommodation on the land and to be 
allowed to cultivate a portion for supplying 
hay to traveLers' horses and bullocks, but not 
for sale ; the public to have access to the well 
for use of travelling cattie, and if the lessee 
drew the water ne was entiUed to chaiye at a 
fixed rate and to make such reaponable charge 
for water supplied to other stock not bona fide 
travelling as might be approved by the Com- 
missioner of Crown Lands. The regulations 
above referred to provided that a four weeks' 
notice should be publi«!hed in the Government 
Gazettcy describing the lands, dale of sale, 
upset price, term of lease, and the principal 
provisions, the term not to exceed fourteen 
years from a date next succeeding the date of 
sale. But they did not fix the rent. Act No. 
12 of 1868-9 provides that any person who 
shall offer or propose to enter into any agree- 
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ment, whereby any penon desirisg or intend- 
ing to purchaie or obtain any waste lands of 
the Orown at any aaction thereof, shall promise 
to give or allow any sum of money, reward, 
benefit, or thing, to any other person in con- 
sideration of his not bidding at any each 
auction, or not competing at any sale of soch 
lands, or of his withdrawing from competition 
at any such auction sale, or in consideration of 
his doing any other thing with a view to, or 
which may have the effect of, enabling such 
intending purchaser to purchase or obtam any 
waste lands of the Crown in the said province 
at a lower price than that for which the same 
might, in the abeence of such agreement, be 
sold, or which may in any way tend to prevent 
free and open competition, or diminish the 
price procurable for such lands at such auction, 
shall forfeit the full value of the lands, the 
subject of such offer, proposal, or illegal 
acreement, or £100, whichever shall be highest 
in amount. The title of the Act is *' Frauds 
at Waate Lands Sales Act," and the preamble 
recites that abuses had occurred at sales by 
auction of waate lands. The Act regulating 
the sale and disposal of waste lands of the 
Crown, No. 5 of 1857, at the time of the pass- 
ing of the Frauds at Waste Lands Sales Act, 
provided that with the exception of pastoral 
leases, such lands should not be conveyed or 
alienated in fee-simple, or for any less term, 
unless such conveyance or alienation be made 
by way of sale, nor unless such sales be con- 
ducted as therein prescribed : that is to say, 
the land was, prior to conveyance or alienation, 
to be lud out in blocks not exceeding 640 
acres each. The conveyance or alienation to 
be effected as therein provided: (3) Before 
conveyance or alienation the land to be offered 
for sale by public auction after certain notice 
given; (4) No such waste lands to be sold 
except at the upset price of £1 per acre ; (5) 
Twenty per cent, of the purchase-money was 
to be paid at once and the oalance in a month. 
The defendant proposed to one H. that he 
would refrain from opposition at the auction 
referred to in the above advertisement 
if J7. would sell him a certain block 
of pastoral country on certain terms proposed. 
The advertised lease was chiefly valuable to 
the defendant for the purpose of supplying 
with water the stock on a neighbouring run 
belonging to him. Hdd^ {!) That the penaltiea 
imposed by the Frauds and Waste Lands Sales 
Act applied to sales (per Qwynnk, J.) of a 
freehold interest (per Stow, J.), of any interest 
in land at a sum m ready money, not at a rent 
to be ascertained by bidding at auction. (2) 
That the suction advertised was not a sale of 
an interest in land. (3) That the granting of 
a lease for fourteen years to commence in 
JiUuro was ultra vires and the lease invalid. 
(4) That the rent should have been a 
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rent fixed by the regulations and not to 
be ascertained by bidding at auction. 
(5) That the lease should have been offered at 
an upset price, not at an upset rent. (6) 
That even if a sale of a lease under the Mos- 
cellaneous Leases Act be a sale of land within 
the meaning of the Frauds at Waste Lands 
Sales Act, the present sale, not being one con- 
templated by the Miscellaneous Leases Act 
nor properly conducted, H. was not an in- 
tending purchaser within the meaning of the 
Frauds at Waste Lands Sales Act, and the 
defendant was not liable by reason of any offer 
made by him in reference to such advertised 
auction to any of the penalties imposed by the 
Act. (Per G WYNNE, J.) That the proposed 
lease was granted for pastoral purposes, a 
fraud on the Miscellaneous Leases Act, and on 
that ground also the auction was invalid. 
Hales v. White - - - 10 L. R. 146 

B&gtdatuyiis of the Waste Lai\d» Act, 

1868 — Surrender of Pastoral JUase — New 
LeoM—Puhlic Maps — Boundary. Section 4 
of the Waste Lands Act, 1867, provides, '• If 
any demise shall terminate by effluxion of time 
or otherwise the land comprised therein shall 
not be re-let for pastoral purposes without the 
same having been first offered to the person 
bidding the highest rent for the same at public 
aueii<H[i, not less than the expiration of six 
calendar months before the expiration of such 
lease." Regulation 18 of the Regulationa of 
the Waate Lands Act, 1868, provides that 
when the interest of a pastoral lessee shall be 
transferred, and notice oi such transfer given 
as therein mentioned, a new lease shall be 
granted to the transferee for the residue of the 
term of the original lease which shall be 
surrendered. The pastoral lessee of certain 
land gave to the Government written notice 
that he had transferred to B. the land com- 
prised in his lease, and a new lease was there- 
upon granted to B, ; the plan annexed to the 
original lease being removed, and annexed to 
the new lease. Both leases referred to the 
public maps, independently of which the locui 
m quo could not be determined, and in conse- 
quence of alterations in these maps between 
toe dates of the original lease, and that to £., 
although the same diagram was used in both 
leases, it represented blocks of country dif- 
ferenUy situated, both blocks, however, in-* 
eluding the piece of land in dispute. Held, 
that the new lease, comprising land not com- 
prised in the original lease, was, under the 
above circumstances, invalid. McCulloch v. 
Whjtting - - - - lOL. B. 98 

No. 4 of 1869-70 and No. 27 of 1870-1— 

Purchase on Credit — Fcdse Declaration — 
Waiver — Aareement — Fraud — Concealment* 
0, became the purchaser of a section of land, 
and entered into an agreement in the form 
piescribed by the 1st schedule ef Act 14, 
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1868-9. 0. entered into and remained in pos- 
seflfiion for two years, when he authorised M. 
to take charge of the section on the terms 
of the following agreements: — ** i hereby 
empower M, to take charge of my section ia 
my absence." ** 0. agrees to let M. have the 
section for £30. M, agrees to Biake improve- 
ments under Act and pay next instalment of 
rent. 0. agrees to attend on the day of pur- 
chase and transfer to J^. all interest and title 
for a certain sum.*' M. remained in posses- 
sion and resided on the land from date of 
agreement until the institution of the suit, 
but the conditions of Uie agreement, except as 
to payment of the purchase-money, were not 
carried out. On the 19th March, 1873, 0. 
became the purchaser, upon credit, under the 
provisions of the Waste Lands Alienation Act, 
1872, of section No. 120, Hundred of Appila, 
distant 130 miles from the said section 217. 
and entered into the requisite agreement. On 
the 28th February, 1876, 0. applied to be 
allowed to complete his purchase of the sec- 
tion 217, and by declaration made before £., 
a Justice of the Peace, dleged that he had 
carried out all the conditions of his agreement. 
The Commissioner refused to accede to O.'s 
application on the ground that neither the 
residence nor the improvement clauses of the 
agreement had been complied with. O, there- 
upon wrote, and subsequently called on, the 
Qovemment Valuator, pointing out to him 
that he understood that compliance with the 
residence and improvement conditions on one 
of his two selections was sufficient for both, 
and that he had resided on the section 
120 and effected improvements of the 
requisite character and value on that 
section and section 217 combined. On 
this O. was allowed to complete his pur- 
chaae, and the usual Treasury receipt for the 
purchase-money was issued, on which a mort- 
gage to (7. to secure the amount of the pur- 
chase^noney advanced was registered by K. 
The land grant to 0. was i^terwards issued, 
and the mortgage to C duly registered on 
same. The Government had no knowledge at 
the time of receiving the purchase-money and 
issuing the land grant of the agreement be- 
tween 0. and M. On bill filed setting out the 
above circumstance, and praying that the land 
grant might be ordered to be delivered up 
and cancelled with costs as against the defen- 
dants, but not offering to return the nurchase- 
money or indemnify C, ^eZt^Jthat all oreaches, 
except as regards the agreement between 0. 
and m,f had been vraived l)y the Commissioner. 
That the bill should have contained an offer to 
return the purchase-money and interest— to 
pay the defendant, C, his principal and inte- 
rest, vnth costs; and on the same being 
amended accordingly. Decreed, that the agree- 
ment between 0. and M. was a fraud under 
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the Waste Lands Act, 14 of 1868-9 ; that the 
concealment of that agreement by 0. from the 
Government was a fraud ; that Uie land grant 
be delivered up and cancelled ; that the bill 
be dismissed as against the defendant M., 
without costs ; that the defendant O. pay the 
costs of suit ; that the Commissioner pay to 
O. all costs incurred by him through the join- 
ing of the defendant CC as a party to the suit; 
that agreements under the above-mentioned 
Acts are not void on breach of any of the con- 
ditions, but voidable only at the suit of the 
Crown. Attorney-General v, G'StrLiiTijr 

12L. B.9a 

Watercourses— I/ait? of— Injury to. Tiis 
right of the plaintiff to recover in an 
action for an alltged improper interference 
with a watercourse depends upon the questaon 
whether, in fact, his lawful and reasonable 
enjoyment of the water has been eentiblj 
affected by the act of the defendant, and this 
is entirely a question of fact for the jury. 
Dunn v. Collins - • - 1 L. B. 126 

General Law as to. The general law of 

watercourses considered in relation to the cir> 
cumstances of the colony. Dunn v, Collins 

lL.B.12e 

Water Supply— -4d<^idc Waterworks Act- 
Agreement to Siipply Water for aU purposeM— 
Meter — Estoppel — Bight oj Collector to Sw^ 
The company agreed to supply water for aU 
purposes at Is. per 1,000 gallonB as shown by 
meter, and on notice to the Commissioner thii 
the meter was out of repair, to allow the 
defendant, free of charge, 1,000 gallons for 
every Is. 6d. of the water rate charged on the 
defendant's premises. On action brought by 
the Collector for the Commissioner, Held^ that 
moneys pavable under a special agreement 
could not be sued for by the Collector; that 
the Commisdoner could not enter into an agree- 
ment to supply water fer " domestic and other 
Surposes," but for '^purposeB other thsn 
omestic *^ only, and therefore the agreement 
was ultra vires; that though the defendant 
was estopped from disputing the correctness 
of the meter, he was not estopped from quet- 
tioning the accuracy of the plaintiff*s reading 
of the same. Davis i;. Baoot - 9 L. B. 6 

Weekly Tenancy— ^See Insolvency. 

Will—See Married Woman. 

A testator bequeathed to his wife, ** after 

payment of my just debts, all my real and per- 
sonal estate, &c., for her own use and for the 
maintenance and education of my children, so 
long as ^e shall continue unmarried and my 
widow ; and after her marriage or decease, 
whichever shall first happen, then I devise and 
bequeath all my said real and pmonal estate 
unto my three children, &c'' Meld, that the 
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wife took a life estate only in the personalty 
determinable upon marriaf^. Answer of wife 
receivable aj^inst her husband. Holiies and 

AnOTHBB V, OORNISH AND WiPB 

2 L. B. 184 

Construction of. A testator in his will 

gave and bequeathed all his property and 
effects to his wife to hold and enjoy during the 
whole of her life, and at her death all her 

I'ofit debts and expenses being paid, " I give and 
ittqueath all that is left of the property to 
my brother." Held, that the words ** all that 
is left " were expressive of a clear intention 
on the part of the testator that his widow 
flboald have an absolute right to spend in her 
lifetime the whole of the property contained 
in the bequest. Humphrey v. Humphrey, 
B. R., October 1, 1862. 

ConstmcHon — MdrahaUing — Assets— 

Annuity Charge— Legacy, A testator after 
c«HrtaiQ specific bequests bequeathed to his 
wife an annuity of £300 so long as she should 
continue his widow, and, in the event of her 
marrying again an annuity of £50. He devised 
and bequeathed all hie real estate (charged in 
aid of his personal estate with his funeral and 
testanientary expenses, debts, and legacies) and 
all his residuary personal estate to trustees, 
who where to hold the same subject to the 
payment of the said annuity as to the real pro- i 
P«r^ (^) subject as aforesaid in trust for his 1 
•on George on his becoming of age ; as to the 
ipeal property {B) subject as aforesaid in trust 
for his son William on his coming of age ; 
and as to all the rest of his real estate (if any) | 
in trust, to sell the same and divide the pro- 
ceeds amongst his (the testator's) sons livisg 
at his death or bom within due time there- 
after, if more than one in equal shares, or if 
only one, to pay the same to such one, the 
share of each son to be paid to him on his 
coming of age. The testator empowered his 
trustees to apply such portion as they might 
think fit of the income of his real estate, or 
the income or capital of his residuary personal 
estate for the improvement or benefit of his 
real and personal estate, and directed his 
trustees to apply the net income of his real and 
personal estate, in the first place in payment of 
tiie said annuity, in the next place during the 
lifetime and widowhood of his wife to apply 
such a sum annually as they should think fit 
for the maintenance, education, or advancement 
in life of any of his children during their 
respective minorities, and to invest the residue; 
and, subject to the payment of the said 
annuity, to hold his residuary personal estate 
and the investments thereof, and any other 
moneys which might come to the hands of his 
trustees from the rental of his real estate or 
otherwise, and the investment thereof in trust 
to stand possessed of £3,000 thereout in trust 
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(subject as aforesaid) for his son William on 
his becoming of age, and to stand possesned of 
the sum of £1,000 apiece in trust (subject as 
aforesaid) for each of his (testator's) daughters 
and to invest tbe said sums of £1,000 as there- 
in mentioned, and to pay the income of 
each such sum of £1,000 to each such daugh- 
ter during her life for her separate use with a 
power of appointment to such daughter in 
favor of her childrt*n or more remote issue. 
The testator directed his trustees to divide the 
residue of his residuary personal estate equally 
amongst his children share and share alike, 
each child to receive his share on attaining the 
age of twenty-one years if a male, or if a 
female on her attaining that age or marrying. 
The testator directed his trustees after the 
death or future marriage of his wife to apply 
the whole or such part as they should thinK fit 
of the net income of his real and personal 
estate (subject to payment of the said annuity) 
for or towards the maintenance or education 
of any of his said children during his or her 
minority. There were three daughteis of the 
testator entitled each to £1,000 under his 
will, but his personal estate and the accumula- 
tions of his real estate were insufficient to 
make up the sums of £3,000 and £1,000 
respectively directed to be paid to his son 
William and to such daughters. On case stated, 
Htldf That it was not the intention of the 
testator that the assets should be marshalled 
and the annuity thrown solely on the real 
estate, but that the annuity must be obtained 
rateably from both the real and personal 
estate. That the doctrine of marshalling assets 
did not apply where as in this instance in the 
case of the son William it would have the efifect 
of injurinff in particular one of the beneficiaries. 
That the cost of the special case should be paid 
out of the mixed real and personal estate in 
the same manner as the annuity. Looue v. 
Nesbit - - - - 12L.R. 127 

A testator devised and bequeathed hig 

residuary estate to trustees as follows:— 
'' After the decease of my said wife, upon trust 
to sell, and convert the same into money . . . 
and to pay and divide the moneys to arise 
from such sale and conversion into money, unto 
and amongst my said son, /. J. M,,my said 
daughter, J". M. A, G. and such of the chU- 
dren of my said daughter as shall be living at 
the time of the decease of my said wife, and 
my said nieces, L. H, B,, E. J". TF., and M, 
Jr. equally, share and share alike. The 
testator left three (rrandcbildren, but no nieces 
answering the above description. Heldf that 
thet esta tor's intention was that the residuary 
estate should be divided per capita smongst 
the three grandchildren, and the children of 
the said daughter who should be living at the 
death of testator's wife. Oalb v. Matthew 
AND Othbbs - - - - 7 L. E. 97 
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A testator, by will made seventeen years 

before death, and when all his children were 
infants, devised and bequeathed all bis real 
and personal estate to trustees upon trust for his 
wife daring life, or until re-marriage, and after- 
wards to sell and convert the same into money, 
" and the proceeds of such sale or sales to invest 
... for the support and benefit of my child or 
children that shall be living at the time of the 
decease or re-maniage of my said wife, if 
more than one, share and share alike.** There 
were six children living at the time of the 
wife's death, one of them, a daughter, being 
an infant. Decreed, that the trustees were to 
divide the amount realized by the sale of the 
estate into six equal parts, one of each of 
such parts to be paid to each of the five chil- 
dren of the testator, who were of age, and the 
remaining sixth part to to be invested for the 
benefit of the infant daughter. Hosier and 
Othebs V, Giles - - - 7 L. E. 144 

Mowty, A testator made his will as 

follows :—** October 26, 1871. Edward, Sec- 
tion in Oawler Fred, ^ ection opposite Court 
House. Mrs. Bathur8t,Goble Cottage . . . 
Kate, piano and all her mother's jewellery and 
£d(XV— any one dying, the money to be di- 
vided amongst them. . . In event of Mrs. 
Bathurst marry inflr one-half of her money togo to 
the youngest boy . . .** The testator died pos- 
sessed of considerable personal property, but no 
" money.*' On the marriage of the testator's 
widow, Held^ that the term "money" in- 
cluded all the residuary personal estate of the 
testator, and that such personal estate was to 
be divided into four equal parts, one of such 
parts to go to Mrs. Suckling and the testator's 
youi^^t son, Henry, in equal shares, and the 
remaining three parts to be equally divided 
amongst his sons Edwin and Frederick, 
and his daughter Kate, and that 
such shares became absolutely vested 
upon the death of the testator, subject, how- 
ever, as regards the widow's share to the 
interest thereon of the youngest boy upon her 
marriage. Suckwilo and Others «. Stanley 

7 L. E. 87 

A testator by will devised his real and 

personal estate upon trust to permit his wife 
to receive £150 a year, and if the trustees 
thought that insufficient, to sell such real and 
personal estate, and pay such further sum as 
they thought fit. On ner death one-third of 
his real and personal estate to be subject to her 
appointment, and the other two-thirds of 
which he should be possessed at the '' time of 
his death " to go to his brothers. The income 
being less than £150 a Tear — on bill filed by 
the wife, praying for declaration that she was 
entitled to be paid £150 a year, and such 
further sum as the trustees thought proper out 
of the estate^ B.tld^ that the testator having 
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intended his wife have £150 a year at leasts 
and there being no expressed intention that it 
should be paid out of the rents and profits 
only, the corpus was available. Roscrow v. 
Harris 4 L. B 53 

Effects, A testator by his will, after 

devising a section of land to each of two sons, 
and bequeathing a sum of money to a third 
son, then continued : — " And to Susannah, my 
beloved wife, I give the residue of all my 
goods, cattle, chattels, and other effects, and I 
appoint her my sole executrix." Held, thst 
the residuary realty did not pass under tbe 
above residuary bequest. Forrest i;. Forrest 

9 L. B. 103 

Destruction — Revocation — Mistake. A 

testator duly made his vnll, whereby he de- 
vised part of his property to his daughter, the 
wife of B., but who was then living with 8. 
as hb wife and known as Mrs. 8., and wnom 
the testator described in such will as Mrs. S. 
S.f on the will being shown to him by the 
testator, told the latter that the devise to tbe 
daughter would be inefifectual on account of 
the above erroneous description, and advised 
the testator to destroy the will, which he 
subsea uently did, remarking that it was '* no 
good." Held, that the will was not destroyed 
with an intention of revocation, and that the 
same was entitled to probate. Hill v. Wintkk 

14 L. B. 182 

Trustees — Appointment — Vetting — Legal 

Estate — Maintenance — Charge. A testatoi 
by her will devised and bequeathed all her 
real and personal estate to certain trustees 
upon trust for M. during her life, and after 
her death for such one or more of Af.'t 
children, and in such manner and form in every 
respect as she should by deed or will appoint, 
ana in default of such appointment, and so far 
as no such appointment should extend in trust 
for idl or any of the children or child of M. 
who, being a son or sons, should attain the age 
of 21 years, or who, being a daughter or 
daughters, should atiain that age or marry. 
The testatrix died on the 18th May, 1865. On 
the 23rd November, 1867, Jf., by deed-poll, 
after reciting the will, appointed all the ssid 
real and personal estate from and immediately 
after her decease unto her husband, A.^ upon 
trust, with the rents and profits, interest and 
income arising therefrom, to maintain, educate, 
and support idl her children until they, beings 
son or sons, should attain the age of 21 years, 
or, being a daughter or daughters, should 
attain that age, or marry. And subject ss 
aforesaid, M. appointed certain specified pro- 
perties to the use of her sons, John and James, 
and her daughter Margaret respectively, and 
that all other parts of the real and pergonal 
estate over which she had any power of ap- 
pointment should be applied, in the first plsoe. 
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in payiDg or diyiding to each of her other 
children who might be born at any time there- 
after such part share or proportion thereof as 
ehould make the share of each such future 
children as nearly as possible equal in value to 
the share of her said son James, and that all 
the residue of the property, estate, and effects, 
whether real or personal, over which she had 
any appointing power, shoidd be equally 
divided amongst idl the children then or there- 
after to be born, share and share alike as 
tenants in common. One child of M., 
Marr, died before the making of the 
deed of appointment, and two other children 
of 3f., David and Agnes, were bom 
after the making of that deed and died before 
Af. M*6 son, James, also died before her. 
On special case stated for the opinion of the 
Court, Held, that the infant children of M. 
had a charge on the whole of the proj^rty for 
a sum sufficient to provide for their main- 
tenance during minority, and that the legal 
estate in the property remained in the trustees 
under the wul, and that they were the proper 
persons, and not ^i., to administer tbe trusts 
of the deed-poll. That the plaintiff, K, a 
son of M., bom after the making of the deed 
of appointment, was entitled to have set apart, 
out of tbe property not specially appointed, 
an amount equal m value to tbe share of 
James. That the shares of the children who 
pre-deceased M, lapsed. That ^. as next of 
kin of such deceased children was entitled to 
their shares. Mitchell v, M itchbll 

14 L E. 185 

Validity — Action — Executors. In an 

action by executors for trover and conversion 
of the goods of the testator, the defendant 
cannot set up the invalidity of the will on the 
ground of the unsoundness of mind of the 
testator at the time of the making of such 
will. The question must be decided in a pro- 
bate action. Liddle v. Htne - 14 L' B- 191 

Next of Rin— Common Law^ Statute, 

A testator devised and bequeathed all his real 
and personal estate to his wife during her life, 
and after her death to trustees, te realise, 
'* and distribute the same amongst his next of 
kin equally as tenants in common." Heldj 
that '* next of kin '' meant next of kin accord- 
ing to the Common Law, and not according to 
Statute. Re Barbaks - 13 L. B. 38 

A testator by his will directed that 

certain property should at the expiration of 
an outBtanding term be sold and the proceeds 
divided amongst three grandsons ; the wife of 
the testator in the meantime to receive the rent 
payable under the lease, and after her death the 
grandsons to receive it in equal shares. The 
testator directed his executors to divide his 
residuary personal estate ** equally between 
his four gruidchildren thereinbefore mentioned. 
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his two daughters, and his wife." As a nuttter 
of fact there were five grandchildren px^ 
viously mentioned in the will. Held (1), that 
the property under lease before referred to 
passed to the executors ; (2) that all the grand- 
children shared in the residuary personalty ; 
(3) that the residuary personalty was to be 
divided amongst the beneficiaries per capita as 
tenants in common. Moore v, DooLAHAiir| 

8 L. B. 77 

InfantS'-Trustee Act, lSo5'Q— Partition 

—Sale. A testator by hi4 will gave the 
whole of his property to his seven childreui 
''the same to be equ^ly divided among them, 
each of them to receive their respective shares 
in rotation at the time of their becoming of 
of age, the property to be valued at that 
special time, and the amount of the respective 
shares to be fixed accordingly. The property 
was of the value of £2,000 or thereabouts. 
On suit instituted by the eldest chila on 
attaining his majority. Ordered, that the 
property be sold, the costs of the suit paid out 
of the estate, the eldest son's share handed 
over to him, and the balance of the proceeds 
of the sale invested for the benefit of the 
infant beneficiaries by the Master of the Uourt. 
GiBson V. Stasbb - - 12 L. B. 87 

Trustees — Refusal to Act — Commission — 

Jurisdiction, A will contained a power of 
appointment of new trustees in place of 
trustees who should " refuse to act.'' Held, 
that this power might be exerdsed in the case 
of trustees refusing to act after having 
accepted the trust. The Court has no juris- 
diction on petition under the Tmstee Act to 
allow trustees commission. Re Patrick 
Wethers - - - - 12 L. B. 32 

Residuary Personal Estmte. A testator 

left his residuary personal estate to trustees 
" in trust for my brother and for all his chil- 
dren, or any of his children who shall attain 
the age of twenty -one, in equal shares. ** The 
trustees were empow^ed to invest the estate 
and to advance half the capital and all the 
interest cf the respective shares of the chil- 
dren for their education. At the time of the 
execution of the will one of the children was 
twenty-one. On testator's death the brother 
contended that under the will he had a life 
estate, the distribution being postponed till 
his death. Eeld, that the estate was divisible 
on death of the testator, and that the brother 
and his children then participated in equal 
shares, to the exclusion of future children. 
Faulding V, Letchford - - 6 L. B. 92 

Annuity — Increase — Children. A tes- 
tator left his property to trustees upon trust 
to pay to his widow an annuity of £89, and 
subiect thereto, in trust for his children, on 
their attaining their majority. At the date of 
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the execution of the will the testator had only 
three children, but at his death left his widow 
and seven children suryinng him. Ordered^ 
on petition, that the widow's annuity be 
increased to £250 to enable her to maintain 
the children. In re Sargent - 11 L. B. 45 

Construction— Appointment. A testator 

devised and bequeathed his property to trustees 
in trust as regards certain portions thereof for 
his daughters Ann and Winifredt the same, 
after their death, to be held in trust for their 
children; and the testator gave to his said 
daughters a power appointing their respective 
shares to such persons for such estates, &c., 
«s they should think fit. The daughter Ann 
executed an appointment of her share in favor 
of herself. Held, that the appointment was 
effective, and that the trustees were bound to 
pay over the amount of her share to the said 
daughter Ann. Kelly v. Cameron 

10 L. B. 65 

Personaltf/. A direction in a will for 

the executors to invest money in real estate 
for benefit of a person named stamps the sum 
named with the character of real estate, and 
therefore on the death of such person, after 
decease of testator, but before investment, 
such sum would pass to the heir-at-law sf the 
devisee. Bishop i;. Elder and Others 

5 L. B. 68 

Eemission — Certificate^ Fraud — Notice— 

Registration Act, 1841. A testator after a 
charge of debts gave and bequeathed to his 
wife for life, ** all that allotment of land which 
is or may be assigned to me in South Australia 
in recompense of my service,** together with 
his goods and chattels; and directed that at 
the death of his wife ** all his said property or 
land,^ and such residue of his other said goods 
and effects as might, after reasonable use, 
remain, should be equally divided amongst his 
eight children (therein named) and further, 
that if it should be deemed advisable for the 
benefit of his said wife and detrimental to the 
prospects of his children that ** the aforesaid 
land should be sold,"* the proceeds thereof 
should be invested in the public funds or other 
desirable securities, and the interest duly ap- 
plied to the use of his wife during her life, 
and the principal divided equally at her death 
amongst her said children The testator 
appointed his wife, one of his daughters, and 
Captain Short his executors, and requested 
them to carry out his purpose in his will con- 
tidned to the best of their power. The testator 
being a naval officer, was by virtue of certain 
regulations then in force, entitled, on purchas- 
ing land in South Australia, to a remission •f 
the purchase-money to the extent of £600, 
and was at the time of his death in possession 
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of a certificate accompanied by a letter from 
the governor stating that such certificate 
*' would be received as cash at the Tressoxy 
for remission on the purchase of land to ths 
extent of £600. The testator died in Septsm- 
ber 1849, without having made use <k the 
certificate, and after his death his widow 
entered into an arrangement with J^. that ths 
certificate should be applied in payment of 
the purchase-money ef certain land which B. 
required, and for which he was to pay tlie 
widow in Burra shares. Application for the 
selection of the land was made in July, 1850, 
and signed by E, ** for Betty Leworthy " (the 
widow), and an attempt was made to have the 
land grant issued in E/s name, but oa the 
advice of the Law Officers of the Crown such 
land grant was in June, 1851, issued to ** Betty 
Lewerthy, widow administratrix to the lite 
Henry Leworthy '' (the testator), the conslde^ 
ation expressed being the sum of £573 paid hj 
a remission certificate, and the further sum of 
£36 paid by the said Betty Leworthy to the 
Colonial Treasurer on behalf of Her Majesty. 
There was no evidence as to how the land 
grant came to be issued to the widow '<m 
administratrix," and the widow stated in her 
evidence that E, at the time of issuing of the 
grant and the making of the application wis 
aware of the existence of the will^ and had a 
duplicate thereof in his possession. In Janu- 
arr, 1852, the widow conveyed the land to 27. 
'* in consideration of £600 already paid to her 
by B."* The consideraticn was in fact paid bf 
the transfer to her of Buna shares, which 
she afterwards sold and the proceeds of 
the sale whereof she received and spent 
In January 1855 the testator's will was 
for the first time reoistered. In January, 
1856, E, conveyed the land in question to the 
defendant and oUiers, and at the same time, is 
compliance with requisitions made by ths 
defendant's solicitor, entered into a bond to 
obtain confirmation of the conveyance by the 
testator's eldest son on his coming of age, 
which confirmation was subsequently obtaiDod. 
Held, that the will not having been registered 
within the period limited by sections 3 and 10 
of the Re^tration Act, No. 8 of 5 Victoria, 
and the defendant not having been proved to 
have had notice or knowledge of the will, the 
land was not in his hands affected by the 
trusts of the will; that the mere descrip- 
tion in the land grant of the widow 
as '* administratrix'' did not put the de- 
fendant on enquiry as to whether letters 
of administration had been granted so as 
to fix him with constructive notice of aoy 
fraudulent suppression of such will ; that the 
remission certificate conferred a mere personal 
right on the testator, exercisable during his 
lifetime, but which died with him. Hast 

GRAVE AND WlTE I'. BkOWNB - IS^Ifc B. 49 
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— ^ Agreement — Revocation — Repeal — Crown 
Lands CoTisoUcUUion Act. A, filed a claim 
aeeking to restraiD the defendant from pro- 
ceeding with a notice of revocation of his 
agreement to purchase on credit certain lands 
from the GoTemment under the Waste Lands 
Alienation Act, 18 of 1872. The Commis- 
sioner of Crown Lands (the defendant) alleged 
that A. (the plaintifiF) had heen guilty of fraud 
under Section 33 of that Act, as explained by 
Section 17 of Act No. 276 of 1882, because 
he purchased as trustee for one John Robert- 
son under powers contained in Section 35 of 
Act of 1872. The Conmiissioner sought to 
revoke A J* 9 agreement, and A, (the pliontiff) 
sought to restrain the Conmiissioner, on 
the grounds that the power to revoke 
the agreement contained in the Act 1872 
had been repealed by Crown Lands Con- 
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solidation Act No. 86 of 1877, Section 2. The 
Commissioner demurred, and the point raised 
Demurrer by Commissioner, and the point 
was if defendant could proceed to revoke the 
plaintifiTs agreement under the repealed Act, 
or if his remedy if any was under Section 2 of 
the Crown Lands Consolidation Act. Held, 
that Section 2 of Act of 1877 not only 
protected the plaintiff's agreement, but also 
Kept in force his '* liability ** to the proceed- 
ings for its revocation under Section 36 of the 
Act 1872 if he had been guilty of fraud under 
that Act. RoBBKTSON V. Catt, B. B.y 
January 6, 1884. 



Yearly Tenancy — See Landlobd and 
Tenaitt. 
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